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REGULATION OF D.C. TRANSIT SYSTEM, INC. 


TUESDAY, MAY 19, 1959 


House or REPRESENTATIVES, 
SuBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS 
oF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., in room 1334, 
New House Office Building, Hon. John Bell Williams (chairman of 
the subcommittee) presiding. 

Present: Representatives Williams, Harris, Derounian, Moulder, 
Staggers, and Jarman. 

Mr. Witu1aMs. The subcommittee will please be in order. 

This morning, the Subcommittee on Transportation and Aeronautics 
is opening hearings on three identical bills having to do with the 
operation of the D.C. Transit System. These bills are H.R. 2316, 
introduced by our colleague from Texas, Mr. Patman; H.R. 4163, 
by Mr. Collier, a member of this committee; and H.R. 4815, by Mr. 
Rogers of Texas, also a member of this committee. 

(H.R. 2316 and departmental reports are as follows :) 


(H.R. 2316, 86th Cong., 1st sess.] 


A BILL to insure effective regulation of D.C. Transit System, Inc., and fair and equal 
competition between D.C. Transit System, Inc., and its competitors 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That all assets, including the real, fixed, 
personal, rolling, or quick assets of D.C. Transit System, Inc., used or usable, 
and all personnel employed in providing the service of mass transportation 
of passengers for hire, as provided in section 1 of the Act of July 24, 1956 
(70 Stat. 598), shall be used and employed exclusively in such mass transporta- 
tion service, and shall not be used or employed in whole or in part in any other 
service in competition with the service of any other company. The Public 
Utilities Commission of the District of Columbia is hereby authorized and di- 
rected to promulgate such rules, orders, and regulations as shall be necessary 
toimplement this Act. 


(Norr.—H.R. 4163, by Mr. Collier of Illinois, and H.R. 4815, by 
Mr. Rogers of Texas, are identical to H.R. 2316.) 


GOVERNMENT OF THE DISTRICT OF COLUMBIA, 
EXECUTIVE OFFICE, 


Washington, D.C., May 18, 1959. 
Hon. OREN HARRIS, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. House of Representatives, 
House Office Building, Washington, D.C. 


My Dear Mr. Harris: The Commissioners of the District of Columbia have 
for report H.R. 2316, H.R. 4163, and H.R. 4815, 86th Congress, identical bills 
entitled “To insure effective regulation of D.C. Transit System, Inc., and fair and 
equal competition between D.C. Transit System, Inc., and its competitors.” 


1 
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These bills provide that all assets of D.C. Transit System, Inc., and all per. 
sonnel employed by it in providing mass transportation services, as provided 
in the first section of the act approved July 24, 1956 (70 Stat. 598), known as 
the “Franchise Act”, shall be used exclusively in mass transportation service 
and shall not be used in any other service in competition with the service of any 
other company. The effect of the bills would be to prevent the use for the 
special charter and sightseeing services conducted by D.C. Transit under the 
authority of section 6 of the Franchise Act of any facilities and personnel ugeq 
by the company in providing mass transportation. 

The Commissioners are constrained to object to the enactment of the bills for 
the reason that it would not, in their view, clarify the situation which has given 
the Commissioners concern since shortly after the enactment of the Franchise 
Act, when it became apparent that the provisions of the “franchise” granted to 
the D.C. Transit System, Inc., gave the company an advantage over its sight. 
seeing and special charter competitors. 

The first section of the act of July 24, 1956, granted to D.C. Transit System, 
Inc., a franchise to operate a mass transportation system of passengers for hire 
within the District of Columbia and between the District of Columbia and points 
within the Washington metropolitan area. Section 6 of the act authorized ang 
empowered D.C. Transit “to engage in special charter or sightseeing services 
subject to compliance with applicable laws, rules and regulations of the District 
of Columbia * * *.”” Both of these sections occur in part 1 of the act. By reason 
of the language contained in section 1(c) of the act it may be contended that 
they are both part of the D.C. Transit System franchise. Unquestionably certain 
of the provisions contained in part 1 are franchise rights granted the corpora- 
tion, but section 6 is an authorization for the corporation to engage in certain 
activities not in the nature of mass transit operations. Differences of opinion 
have arisen as to whether activities conducted under the authority of section 
6 are entitled to the tax exemptions provided by sections 8 and 9, or whether, 
by reason of the authorizing nature of the section and the phrase “subject to 
compliance with applicable laws, rules and regulations”, such activities are not 
entitled to such tax exemptions. 

At the request of the Commissioners the Corporation Counsel rendered two 
opinions on the problem created by section 6. In the first of these, the Corpora- 
tion Counsel concluded that since limousines are not used in mass transit opera- 
tions, special charter and sightseeing activities involving the use of limousines 
cannot be considered as enjoying the tax benefits provided by sections 8 and 9. 
In the second opinion, the Corporation Counsel in effect concluded that since 
buses used in special charter and sightseeing activites could also be used in 
mass transit operations, special charter and sightseeing activities involving the 
use of buses are entitled to the tax benefits provided by sections 8 and 9. While 
both the Commissioners and the Corporation Counsel have considerable doubt 
as to whether the Congress intended that special charter and sightseeing 
activities involving the use of buses should enjoy the tax benefits of sections 
8 and 9, the language of the act nevertheless appears to justify such a concu- 
sion, even though it could result in a disadvantage to the sightseeing and special 
charter competitors of D.C. Transit. 

The Commissioners believe that there presently exists considerable doubt as 
to the intent of the Congress in apparently making applicable to D.C. Transit 
sightseeing and special charter operations the tax benefits provided by sections 
8 and 9 of the act. The Commissioners incline to the view that the Congress 
actually intended that the activities to be conducted under the authority of sec- 
tion 6 of the act were not to enjoy the tax benefits provided by sections 8 and 9. 
Assuming that this belief of the Commissioners is correct, they are further of 
the view that a clarification of the section is not only desirable, but necessary, in 
order to provide the Commissioners with guidance in assessing taxes against 
such activities. The Commissioners further believe that the appropriate action 
to be taken by the Congress (assuming that the Commissioners’ basic belief be 
true) would be the amendment of section 6 of the act to express clearly and 
unambiguously the intent of the Congress that the activities authorized by such 
section are not to be exempt from taxation under the authority of sections 8 and 9. 

The Commissioners believe that such a clarifying change as they are suggesting 
is one of form rather than one of substance. In this connection, the Commis- 
sioners desire to invite the attention of the committee to the following quotation 
from Sutherland on Statutory Construction, section 1931: 
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“If the amendment was enacted soon after controversies arose as to the inter- 
pretation of the original act, it is logical to regard the amendment as a legislative 
interpretation of the original act—a formal change—rebutting the presumption 
of substantial change. But if the amendment was passed after a period in 
which many individuals had expressed dissatisfaction with the provisions of 
the original act rather than with its interpretation, the presumption of change 
js confirmed and it is reasonable to hold that the change intended was of sub- 
stance, that a new right was created or an existing one withdrawn.” 

The Commissioners further believe that it would be desirable if the Congress, 
should it act to clarify its intent with regard to the operation of section 6 of the 
act, should also explain, in appropriate preambulary clauses, that, in authorizing 
p.c. Transit to engage in special charter and sightseeing activities, it had no 
intention of giving the company any advantage over its competitors in such busi- 
nesses by extending to D.C. Transit’s activities in such fields the tax benefits 

rovided by sections 8 and 9 of the act. 

As indicated earlier herein, the Commissioners recommend against the enact- 
ment of the bills in the belief that, even were the bills enacted, there would still 
remain unresolved the problem created by the inability of the Commissioners to 
determine the true intent of the Congress as to the tax status of the special char- 
ter and sightseeing activities in which D.C. Transit is authorized to engage. 
Accordingly, in lieu of giving consideration to the enactment of the bills, the 
Commissioners strongly recommend that the Congress consider amending the 
act of July 24, 1956, in such manner as to clarify its intent with respect to the 
tax status of the special charter and sightseeing activities of D.C. Transit Sys- 
tem, Inc., if necessary indicating in explanatory preambulary clauses the 
reasons for the clarification of the act. 

The Commissioners have been advised by the Bureau of the Budget that there 
is no objection on the part of that office to the submission of this report to the 
Congress. 

Yours very sincerely, 
RoBERT E. McLAUGHLIN, 
President, Board of Commissioners, District of Columbia. 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., May 18, 1959. 
Hon. OrEN HARRIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Deak CHAIRMAN Harris: Your letter of January 31, 1959, addressed to the 
Chairman of the Commission, and requesting comments on a Dill, H.R. 2316, 
introduced by Congressman Patman, “To insure effective regulation of D.C. 
Transit System, Inc., and fair and equal competition between D.C. Transit 
System, Inc., and its competitors,” has been referred to our Committee on Legis- 
lation. After consideration by that Committee, I am authorized to submit the 
following comments in its behalf: 

H.R. 2316 provides that all assets of D.C. Transit System, Inc., used or usable, 
and all of its personnel employed in providing mass transportation of passengers 
for hire under the act of July 24, 1956 (70 Stat. 598), hereinafter referred to 
as the Franchise Act, shall be used and employed exclusively in such service 
and shall not be used in whole or in part in any other service in competition 
with the service of any other company. The Public Utilities Commission of 
the District of Columbia would be empowered and directed to issue such rules, 
orders, and regulations as would be necessary to implement the provisions of 
the bill. 

Under section 1(a) of part 1 of the Franchise Act, D.C. Transit was granted 
a franchise to operate a mass transportation system of passengers for hire within 
the District of Columbia and between the District of Columbia and points 
within the Washington Metropolitan area, such area being composed of the 
District of Columbia, the cities of Alexandria and Falls Church and the counties 
of Arlington and Fairfax in Virginia and Prince Georges and Montgomery 
counties in Maryland. The grant, however, was made subject to the existing 
rights possessed by other common carriers of passengers to render service 
within the metropolitan area. Section 1(a) also provides that nothing therein 
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shall be construed to exempt D.C. Transit from any law or ordinance of the 
Commonwealth of Virginia or the State of Maryland or of any politica] sub- 
division of those States, or from any rule, regulation, or order issued pursuant 
thereto, or from the applicable provisions of the Interstate Commerce Act and 
rules and regulations prescribed thereunder. 

Paragraph (c) of section 1 provides that the term “franchise” as used ip 
part 1 of the act means all of the provisions of that part. 

Section 6 of part 1 provides as follows: 

“The corporation is hereby authorized and empowered to engage in special 
charter or sightseeing services subject to compliance with applicable laws, rules, 
and regulations of the District of Columbia and of the municipalities or politica) 
subdivisions of the States in which such service is to be performed, and with 
applicable provisions of the Interstate Commerce Act and rules and regulations 
prescribed thereunder.” 

Under other provisions of the Franchise Act, D.C. Transit is exempted from 
certain taxes levied by the District of Columbia. To our knowledge no similar 
exemptions have been accorded carriers engaged in certain operations competi- 
tive with D.C. Transit. 

The transit system is the holder of a certificate of public convenience and ne- 
cessity issued by this Commission authorizing it to transport passengers between 
Washington, D.C., and College Park, Md., serving specified intermediate points; 
and between Washington, D.C., and Four Corners, Md., serving the intermediate 
point of Silver Spring, Md., over prescribed routes. It also has authority, in the 
same certificate, to transport passengers, during the respective racing seasons, 
in special operations between Washington, D.C. and the race tracks at Bowie, 
Havre de Grace, Hagerstown, Laurel, Timonium, Greenbelt, Bel Air, the Laurel 
Race Track, near Laurel, and Pimlico Race Track, at Baltimore, all of which 
are located in Maryland, over designated routes, serving no intermediate points, 
Under the same certificate it has authority to transport passengers and their 
baggage, restricted to traffic originating in the territory indicated, in irregular 
route charter operations from points other than Alexandria, Va., in the Washing. 
ton, D.C. commercial zone, as defined by the Commission, to points in Maryland 
and Virginia, and return. It is also authorized to transport passengers and their 
baggage, restricted to traffic originating and terminating at the same points in 
the territory indicated, in special operations on round-trip sightseeing or 
pleasure tours, from points other than Alexandria, Va., in the Washington, D.C. 
commercial zone to points in Maryland and Virginia within 100 miles of 
Washington, D.C., and return. 

In addition, the transit system holds temporary authority from the Commis- 
sion to transport passengers, under contracts with the U.S. Government or de- 
partments or agencies thereof, in scheduled bus services, over irregular routes, 
between points in Arlington County, Va., and those in Washington, D.C., and 
between points in Arlington County, Va., and Washington, D.C., on the one hand, 
and, on the other, Fort George G. Meade, Md.; between Quarters “K” at Arling- 
ton Barracks, Arlington, Va., the U.S. Naval Receiving Station at Anacostia, D.C., 
and the Photographic Interpretation Center, Suitland, Md.; and between Wash- 
ington, D.C., on the one hand, and, on the other, the Atomic Energy Commission 
at or near Germantown, Md. 

Montgomery Bus Lines, Inc., a wholly owned subsidiary of the transit system, 
holds a certificate of public convenience and necessity from the Commission au- 
thorizing the transportation of passengers between Washington, D.C., and 
Rockville, Md., over U.S. Highway 240. 

Neither the bill nor the Franchise Act defines the term “mass transportation” 
as used therein, and insofar as we can determine it has not been construed by 
the courts. It would appear, however, in view of the separate provisions of 
section 6 respecting special charter or sightseeing services, that the Congress did 
not intend for such services to be included within the term “mass transportation.” 
In the absence of such definition, it also appears uncertain as to whether the 
transportation of passengers between Washington, D.C., and the various race 
tracks or the contract carrier service performed for the Government by D.C. 
Transit would come within the meaning of that term. We therefore recommend, 
if the bill receives favorable consideration, that it be amended to spell out with 
particularity the transportation services intended to be embraced within the term. 

As we understand it, the proposed measure would not prohibit D.C. Transit 
System, Inc., from engaging in activities other than “mass transportation,” 
but. would require the company to use separate assets and personnel if it desires 
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the to engage in any other services in competition with any other company. It 
sub- appears that this restriction would not necessarily be limited to the field of 
ant transportation, but our comments herein are confined to the transportation 
and aspects of the proposal. ' ' 
The general purpose of the bill appears to be to place certain operations of D.C. 
in Transit, such as sightseeing services, which are competitive with operations of 
other carriers and companies, on a more equitable competitive basis by requiring 
that company to employ separate personnel and to use and maintain separate 
ial equipment, terminals, and other facilities in connection with its other than “mass 
les, transportation” operations. Such duplication of facilities and restrictions 
cal against the interchange of personnel and equipment as between the types of 
ith services rendered would of course result in increased costs and possibly have 
ons an overall effect of giving rise to a need for increased fares for transit, or “mass 
transportation”, services. The competitive advantage of D.C. Transit’s tax 
‘om exemptions would, however, appear to remain unaffected. In this connection, it 
lar is noted that on May 11, 1959, the House of Representatives passed a bill (H.R. 
ati- 9322) which would exempt other carriers operating within the existing commercial 
gone of Washington, D.C., from certain District of Columbia taxes to the same 
he- | extent that such exemption is accorded D.C. Transit System, Inc. 
en Inasmuch as the bill appears to be aimed at resolving certain local problems 
ts; arising out of a competitive situation existing between D.C. Transit System, Inc., 
ite and other carriers operating in the area, we are of the view that the questions 
he presented concern matters primarily involving congressional policy on which we 
ns, take no position. 
ie, Respectfully submitted. 
rel KENNETH H. TUGGLE, 
ch Chairman, Committee on Legislation. 
ts. ANTHONY ARPATIA. 
eir HowaAkpD FREAS. 
ar 
ig- 
nd DEPARTMENT OF THE INTERIOR, 
ir OFFICE OF THE SECRETARY, 
in Washington, D.C., February 10, 1959. 
or Hon. OREN Harris, 
C. Chairman, Committee on Interstate and Foreign Commerce, 
of House of Representatives, Washington, D.C. 

DeaR Mr. Harris: This is in response to your request for a report on H.R. 
is- 2316, a bill to insure effective regulation of D.C. Transit System, Inc., and fair 
e- and equal competition between D.C. Transit System, Inc., and its competitors. 
8, The bill does not appear to relate to any matter within the jurisdiction of this 
id Department or to affect any matter upon which the Department would be in a 
d, position to give helpful information or advice. Accordingly, this Department 
B- has no comment to offer with respect to the merit of the purpose or provisions 
Jey of the bill. 

h- We greatly appreciate your bringing this matter to our attention, and welcome 
in the opportunity to submit recommendations on any measure where the activities 


of the Department may possibly be involved, or where its experience may possibly 
n, be of value. 


a Sincerely yours, 

d D. OTIS BEASLEY, 

_ Administrative Assistant, 

. Secretary of the Interior. 
ee 

if 

d U.S. DEPARTMENT OF JUSTICE, 

- OFFICE OF THE DEPUTY ATTORNEY GENERAL, 

e Washington, D.C., May 25, 1959. 


Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H.R. 2316) to insure effective regu- 
lation of D.C. Transit System, Inc., and fair and equal competition between 
D.C. Transit System, Inc., and its competitors. 

8 The bill would provide that all assets of the D.C. Transit System, Inc., and 
all personnel employed in providing the service of mass transportation of passen- 
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gers for hire, as provided in section 1 of the act of July 24, 1956 (70 Stat. 598), 
shall be used exclusively in such mass transportation service, and shall not be 
used in whole or in part in any other service in competition with the service 
of any other company. The Public Utilities Commission of the District of 
Columbia would be authorized and directed to promulgate such rules, orders, 
and regulations necessary to implement the measure. 

The act of July 24, 1956, granted a franchise to the D.C. Transit System, Inc., 
to operate a mass transportation system in the Washington metropolitan area. 
The act authorized the company to engage in special charter or sightseeing 
services subject to “compliance with applicable laws, rules and regulations of 
the District of Columbia”, municipalities and subdivisions of States, and the 
Interstate Commerce Commission. 

The subject of this legislation is not a matter for which the Department of 
Justice has primary responsibility and we prefer to make no recommendation 
as to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE FE. WALSH, 
Deputy Attorney General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 


Washington, D.C., May 18, 1959, 
Hon. OREN HARRIS, 


Chairman, Committee on Interstate and Foreign Commerce, House of Represent- 
atives, Washington, D.C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of January 31, 1959, 
requesting the views of the Bureau of the Budget on H.R. 2316, a bill to insure 
effective regulation of D.C. Transit System, Inc., and fair and equal competi- 
tion between D.C. Transit System, Inc., and its competitors.” 

The Government of the District of Columbia opposes H.R. 2316 (and H.R. 
4163 and 4815) and proposes instead that the Congress clarify its intent with 
respect to the tax status of the special charter and sightseeing activities of 
D.C. Transit System, Inc. Because this problem is primarily of concern to 
the District of Columbia, the Bureau of the Budget defers to the views of the 
Government of the District of Columbia regarding these bills. 

Sincerely yours, 
PHILLIP 8S. HUGHES, 
Assistant Director for Legislative Reference. 

Mr. Wiiu1ams. The bills provide that all the assets of the District 
Transit System used in providing mass transportation shall be so 
employed exclusively, and shall not be used in competition with the 
service of any other company. 

It is apparent that the purpose of the bills is to restrain the Transit 
System from engaging in sightseeing or charter operations, which, 
by section 6 of the legislation enacted in 1956, which became Public 
Law 757, I believe, of the 84th Congress, it was authorized todo. And 
I quote from the law: 


* * * subject to compliance with applicable laws, rules and regulations of 
the District of Columbia and of the Municipalities or poiltical subdivisions of 
the States in which such service is to be performed, and with applicable pro- 
visions of the Interstate Commerce Act and rules and regulations prescribed 
thereunder. 


Our first witness this morning is our distinguished colleague from 
the State of Texas, the Honorable Wright Patman, chairman of the 
Select Committee on Small Business, and the author of one of these 
bills. 


Mr. Patman, we are pleased to have you here before the subcommit- 
tee in the interest of the legislation which you have introduced. 
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Mr. Parman. Thank you. 
Mr. Witt1aMs. You may proceed. 


STATEMENT OF HON. WRIGHT PATMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Parman. Mr. Chairman, I am appearing here today in behalf 
of the bill, H.R. 4815, introduced by my colleague, Mr. Rogers, who 
is & member of this committee. I hope that before your hearings are 
completed, Mr. Chairman, that you will hear the Honorable Thurman 
Arnold. I understand th: at it is the traditional policy of this com- 
mittee not to invite members, but to permit them to testify if they 
have testimony that will be relevant and helpful to the committee, 
which rule I understand, of course, has been adopted and is traditional 
with a number of committees of the House. 

However, I would like to request that he be heard, if he seeks an 
opportunity, or is willing to be heard, because I am sure that he can 

ive you a lot of light on this subject. I have great confidence in 
Judge Arnold, and he has prepared a brief which I think would be 
very helpful. 

Mr. Witii1aMs. I am certain that 1f Mr. Arnold should request an 
opportunity to appear, the committee would make every effort to give 
him such an opportunity. 

Mr. Parman. Thank you, sir. 

This legislation requires that all assets of the D.C. Transit System, 
Inc., employed in providing the service of mass transportation of 
passenger's, including facilities, equipment, and personnel, shall be 
employed exclusively in mass transit service, and shall not be used in 
competition with the service of any other company. 

The necessity for this legislation arises out of the D.C. Transit Sys- 
tem’s perversion of its franchise, as if there are no limits to its provi- 
sions, either self-imposed by the corporation or required by law or 
public opinion. Hence, the corporation has thrown its profits and 
resources into competition with taxpaying enterprises—such as sight- 
seeing, charter, limousine rental, Government contract services, routes 
to airports, suburban routes, street paving, truck sales, automotive 
and marine parts and equipment, and marine engines; it has applica- 
tions pending for helicopter service, interstate limousine: service be- 
tween Washington and New York; and it has proposed package 
delivery service, truck leasing, a motel, shopping center, housing, and 
a terminal-office building. 

The Congress in its efforts to preserve the free enterprise system 
did not, in enacting the antitrust laws, intend to give free play to 
large businesses and leave the less powerful helpless. 

he inconsistency in this situation is as great and as glaring, as if 
those who are opposed to the destruction of competitive business 
should endeavor to promote it. 

In my view, the indiscriminate invasion of competitive fields by 
the D.C. Transit System is not only a perversion of its franchise, but 
of the plainest American principles by which we have become a great 
nation. That principle is live and let live. 

I am not persuaded that the only way the D.C. Transit System 
management can build a healthy company is through the elimination 
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of competitive enterprises. In 1957 and 1958, the corporation logt 
no less than $200,000 annually in charter, sightseeing, and limousine 
services. 

Throughout the country small transportation companies are fearfyl 
that the precedent established in the District of Columbia will spread 
to the States and municipalities and sweep them out of business, 

On March 23, 1959, a few weeks before Mr. Chalk’s attempt to buy 
the New York Transit System, Hon. Joseph C. O’Mahoney, in 4 
letter to Hon. Alan Bible, chairman, District of Columbia Commit. 
tee, warned that, unless the D.C. Transit System’s monopoly power 
is restrained, “it will constitute a precedent for similar action jn 
other communities and would, without question, be a source of future 
difficulty to competitive enterprise in other communities.” 

The issue here, plainly and simply stated, is whether the D.C. 
Transit System, Inc., a private, profit corporation which was granted 
a monopoly in mass transit by the 84th Congress, along with special 
privileges, including exemption from many District of Columbia 
taxes, should be permitted to thrust itself into competitive fields, 
Unquestionably, the corporation’s ability to use its mass transit reve- 
nue of $25 million annually and resources to finance its invasions 
of competitive industries, combined with its intermingling of fa- 
cilities—equipment, manpower, garage, and maintenance—constitute 
an insurmountable advantage in competition with small businesses, 

Certainly, all of us will agree that small firms—whether in charter, 
sightseeing, limousine, or other services—cannot compete with the 
advantages possessed by D.C. Transit, and that, ultimately they will 
be forced out of business. Hence, the public interest dictates that we 
act quickly to forestall that eventuality. 

Here we have one example of the general problem of preserving 
competitive enterprise. It is a problem of far-reaching importance 
and has been accentuated in the midst of the present worldwide 
struggle to preserve human freedom. This requires more than a 
felicitous expression of generalities. It requires especially a genuine 
realism in dealing intelligently and ingeniously with the practical 
application of our ideals. It must have devoted effort to make our 
free enterprise system work for an increasingly abundant life for 
all. It won’t work if it is burdened with heavy handicaps. 

This situation illustrates that extraordinary privileges, such as 
those granted to the D.C. Transit System, Inc., cannot be frequently 
conferred without becoming liable to abuse. In this instance, a cor- 
poration has been given a means that stimulate the employment of 
powerful weapons for the elimination of competitive enterprise. 

I am hopeful that the members of Congress, by their regard for 
the best interests of the Nation, will remedy, with dispatch, this prop- 
osition which strikes at the very root of those principles that have 
sustained the free enterprise system. 

Thank you, gentlemen. 

Mr. Wiiu1ams Thank you very much, Mr. Patman. 

In looking over these bills, it appears to me that the bills would 
provide that the transit system be restricted entirely to the transit 
operations, and not permitted, or not be permitted to engage in any 
other activity. 

Is that the purpose ? 
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Mr. Parman. The bills provide that the corporation shall not use 
its mass transportation facilities in competitive business. That is 
what is intended, Mr. Chairman. 

In other words, competitive business will be competitive. It will 
not put them out of business. It will not put the D.C. Transit out 
of business in any of these businesses, but it will place them on the 
same plane, with no special advantages. 

Mr. WruiaMs. In other words, if these bills should become law, 
the D.C. Transit System would enjoy its special statutory tax 
privileges, insofar as mass transit 1s concerned, or public transit is 
concerned. However, in regard to its sightseeing operations and 
these other operations which you mentioned, it would not receive 
these tax benefits, but would be placed on exactly the same plane as 
competing systems. 

Is that right ? 

Mr. Parman. That is right, sir. 

Our Committee on Small Business had several days of hearings 
arid we investigated this matter for months. There is no argument, 
there is no controversy about the situation. If there is, I don’t know 
what it is. Everyone seems to agree, and we were really shocked, I 
certainly was shocked to find a situation like this existing here in 
our Nation’s Capital. And it looks like a real effort is made to per- 
petuate it, so as to permit it to spread into other cities and States 
throughout the Nation. 

Mr. Wituiams. Mr. Moulder. 

Mr. Mouwner. In your statement, Mr. Patman, you say that the 
D.C. Transit System has perverted its franchise. It is your opinion 
that it has violated the provisions of the franchise and its license, 
in the way it is operating ? 

Mr. Parman. Violated what Congress intended, I am sure, be- 
cause Congress did not intend to give them that special advantage 
over a hundred small competitive businesses. 

Mr. Mouuper. Then, the Public Utilities Commission does not 
have the authority to disfranchise or prevent it from competing in 
the manner in which you describe in your statement, under present 
law ¢ 

Mr. Parman. The city authorities claim they don’t have the power 
And, besides, Mr. Moulder, you see, this is—this is the metropolitan 
area, and it involves, of course, Virginia and Maryland, as well as the 
District of Columbia. And naturally the Commissioners would be 
powerless to deal with the whole metropolitan area. 

Mr. Mouuper. Do they have a license to operate in the adjacent 
States ? 

Mr. Parman. I am sure they have. I don’t know just what the 
arrangement is. 

Mr. Wiiurams. Mr. Staggers? 

Mr. Sraccers. No questions. 

Mr. Wituiams. Mr. Jarman? 

Mr. Jarman, No questions. 

Mr. Wituiams. Mr. Patman, thank you very much. 

Mr. Parman. Thank you, gentlemen. 

Mr. WituraMs. Mr. Walter Rogers, our colleague on the full com- 
mittee, is also an author of one of these bills, all of which are identical. 

Do you havea statement, Mr. Rogers? 
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STATEMENT OF HON. WALTER ROGERS, A REPRESENTATIVE ly 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Rogers. Mr. Chairman, I have an oral statement I want to 
make. Ido not have a written:statement. I have some notes I want 
to refer to. 

I think this, that Mr. Patman has very ably stated the purposes 
behind this legislation, but I want to restate it in this respect. The 
matter is very simple 

Mr. Wiu1ams. Before you proceed further, and off the record—— 

(There was discussion off the record.) 

Mr. Rogers. The chairman will recall, I am sure, the extensive dis- 
cussions that we had at the time there was a controversy with relation 
to the Capital Transit operation by a man by the name of Wolfson, 
and efforts were made to correct the situation, because some people 
felt that Mr. Wolfson might not be treating the public or the District 
of Columbia exacily right. 

Well, if the information that I have had furnished me with regard 
to this man Chalk, if it is true, Mr. Wolfson was a piker. 

He didn’t know the wherewithal from which to operate. 

The problem involved in this legislation was discussed at that con- 
ference committee, and Mr. Chalk requested at that time to know 
whether or not he would be given the right to operate the sightseeing 
buses. 

He recognized the fact, and everyone else did, that the sightseeing 
operation, as a separate and independent business, was not an inte- 
gral part of the mass transit system, and he wanted it inserted into 
the charter so that he could use that same corporate authority, mind 
you, to operate these sightseeing activities. 

But the only authority that went to him to do that was the cor- 
porate authority and none of the exemptions or right to use mass 


transit assets, because the act itself recites exactly what was done in 
section 6. 


It says: 





The corporation is hereby authorized and empowered to engage in special 
charter or sightseeing services subject to compliance with applicable laws, rules 
and regulations of the District of Columbia and of the municipalities or politi- 
eal subdivisions of the States in which such service is to be performed, and 
with applicable provisions of the Interstate Commerce Act and rules and regu- 


lations prescribed thereunder. 

Now, Mr. Chalk apparently has assumed that by virtue of his hay- 
ing been allowed to go into that business, that he is permitted all of 
the tax exemptions that were extended to him in order to provide 
mass transportation for the people in this metropolitan area, and a 
lot of other rights, not intended by the committee. 

Certainly the committee that met on this problem, to solve this 
transit system at that time, did not intend to give Mr. Chalk or any- 
one else a tax exemption benefit or other rights that would enable him 
to use his assets in this mass transportation system to absolutely de- 
stroy a bunch of little independent businessmen operating here in the 
Nation’s Capital. 

If his construction of this charter that was granted him is correct, 
then the sky is the limit insofar as his activities are concerned, and 
he can accumulate any kind of a fortune he decides he wants to ac- 
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eumulate, simply by expanding his operations with regard to his 
wers under the charter, as he interprets them. 

The fact of the matter is that he has misconstrued them, and I think 
that is a deliberate matter. I think that perhaps he had it in his 
mind at the time he discussed it with that cepa committee, that 
when he got the opportunity to move into this area, he was going to 
try to m: ake money, not solely to make money in the oper ation of that 
system, but make ‘it at the expense of the American taxpayers and the 
smaller sightseeing services. 

That isn’t fair. 

I am an advocate, and a strong advocate of tax relief, and always 
have been, but I intend it to apply to everybody and not to Mr. Chalk 
alone. 

That is exactly what has happened in this situation, if it is allowed 
to continue. 

These bills simply do one thing. They say to the Capital Transit 
Co. that, “You’ve got to separate your mass transit operations from 
your other businesses, and you’ve got to stand on an equal footing 
with other competitive people in these other businesses, and you are 
not to be allowed to use tax exemptions or other grants that you got 
in order to provide mass transportation to this area, you are not to be 
allowed to use those with which to put someone else out of business.” 

Mr. Mouvper. Mr. Chairman, may I interrupt? 

Mr. Wititams. Yes. 

Mr. Rogers. Yes. 

Mr. Movunper. In reading the act that you did read a moment ago, 
the way [ understand it, that act gives them the authority to enter into 
this sightseeing business. 

Mr. Rogers. They will continue with the passage of this bill, they 
will continue to have the right to operate everything they are au- 
thorized to operate in here. But, Mr. Moulder, they won’t be allowed 
to take a fuel tax exemption and use it in sightseeing buses down here, 
use tax exempt fuel in sightseeing buses, and exercise other powers 
incident to mass transport to compete with a bunch of little independ- 
ent businessmen. 

Mr. Movutper. May I interrupt? I’m in accord with your objectives 
here—— 

Mr. Rogers. Yes. 

Mr. Movutper. But then the bill which you have introduced says 
that this equipment cannot be used in any way for that purpose. 

Mr. Rocers. That’s right. That’s exactly right. None of their 
“Oc rg is to be used in connection with the sightseeing business, 

at it is supposed to do is to separate the assets of this sightseeing 
business from the mass transit business, because they got some other 
tax exemptions in this act, if you have a copy of the ac +t, 

Mr. Moutper. No, I do not have one. 

Mr. DerountAn. Here [indicating]. 

Mr. Moutper. The way I construe the bill that you introduced, it 
seems to me it would prohibit them from entering into that field to 
any extent, it would absolutely prohibit them from entering into it. 

Mr. Rogers. No, no, no. 

Now, the assets of the corporation that are used for the transporta- 
tion of passengers for hire, that is, in the mass transit operation it- 
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self, it is the intention of this bill that those assets be confined to 
that. That if they are going to operate a separate and distinct busi- 
ness, that they cannot use assets that are accumulated through tax 
exemption and other channels in order to compete with — that 
do not have that same right. If we are going to permit the D.C, 
Transit System to continue with this right, in all fairness, that same 
thing ought to be extended to these other people. 

I think the gentleman from Missouri could agree with that, that 
certainly they ought to be on an equal footing. 

Mr. Movuper. The way I read it, if it’s construed in that way, it 
would prohibit them, regardless of separate equipment 

Mr. Rogers. That certainly was not my intention, because I think 
it was understood at the time we had the conference on this thing 
that they would have the right to enter into this as set up in section 
6 of the act itself; but it was not intended that they enjoy these 
privileges and benefits that were given to them in order to provide 
a mass transit system that could be operated with a low enough fare 
in order to meet the transportation needs of the metropolitan area. 

Mr. Movutper. One further point. The bill says “that all assets, 
including the real, fixed, personal, rolling, or quick assets of D.C, 
Transit System, Inc., used or usable, and all personnel employed in 
providing the service of mass transportation” 

Mr. Rocers. That is the crux of it; “in providing the service of 
mass transportation for hire.” 

They can have their assets, but they have got to separate their 
assets and all of their property used in mass transportation. They 
have got to separate that from the assets used in their sightseeing 
business. That’s the purpose. 

Mr. Movu.per. Then, that term “mass transportation” has been 
definitely fixed ; isthat the meaning of it? 

Mr. Rogers. I imagine it has, Mr. Moulder. I do not have a citation 
at hand on “mass transportation,” but I think that that could be 
definitely defined by the franchise situation itself, involving mass 
transportation in the cities. I mean, the general meaning could be 
determined. I don’t have a citation on it. I think it is a very good 
point, but that is the purport and the meaning of the bill. 

Now, there have been lots of things that have been said in recent 
months about the operation, about upstream financing, and all that 
sort of thing, which would indicate that there were a lot of things 
going on behind the scenes that the public and the Congress doesn’t 
entirely know about. And I think that this committee, this subcom- 
mittee can render an admirable service to the country if they get this 
all out in the open and find out exactly what has been going on, because 
if these charges against the D.C. Transit Co. are ill founded and 
there is nothing behind them, then the D.C. Transit Co. is entitled 
to be exonerated from these charges. 

If these charges are true, and they have been doing things in violas 
tion of the rights that were granted them by this Congress, that ought 
to be brought out in the open, and they ought to be required to stop 
them, or else whatever they are doing ought to be extended to their 
competitors. 

Now, there are quite a few public records on the subject, and with 
the permission of the subcommittee, Mr. Chairman, I would like to 
ask permission at this time to insert in the record a letter under date 
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of March 20, 1959, from Mr. James H. Flanagan—sorry—to Mr. 
James H. Flanagan, vice president and comptroller, D.C. Transit Sys- 
tem, from Mr. Norman B. Belt, executive secretary, Public Utilities 
Commission of the District of Columbia. 

Mr. Witu1AMs. Do you wish to include that as a part of your 


remarks ¢ 

Mr. Rocers. Yes, sir, as part of the remarks. 

Mr. WitutaMs. No objection—we are glad to receive it. 

Mr. Rocers. And a letter under date of March 31, 1959, to Mr. 
Norman B. Belt, executive secretary, Public Utilities Commission of 
the District of Columbia, from Mr. J. H. Flanagan, vice president and 
comptroller, D.C. Transit System, Inc., in answer to the previous 


letter. 
And a letter under date of April 23, 1959, from Mr. Norman B. 


Belt, executive secretary, Public Utilities Commission of the District 
of Columbia, to Mr. James H. Flanagan, vice president and comp- 
troller, D.C. Transit System, Inc., in which was requested a docu- 
mentation of every question that had been previously asked that had 
not been satisfactorily answered in the letter from Mr. Flanagan to 


Mr. Belt. 
Now, the last letter, so far as I know, has not yet been answered by 


the D.C. Transit System, but I think it is very important that it go 
in the record, because it documents the information that the Public 
Utilities Commission wants but apparently has not been able to get. 
Mr. Wout1aMs. They will be received. 
(The letter of March 20, 1959, the letter of March 31, 1959, and the 


letter of April 23, 1959, follow :) 
PUC No. 3574/29 
Pusitic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA, 
March 20, 1959. 
Mr. JAMES H. FLANAGAN, 
Vice President and Comptroller, 
D.C. Transit System, Inc., 
Washington, D.C. 

Dear Mr. FLANAGAN: The Commission has been advised that Transportation 
Corp. of America, an affiliate of D.C. Transit System, Inc., has been awarded 
several contracts for paving work by the District of Columbia Department of 
Highways. It is our understanding that personnel and equipment of D.C. 
Transit System, Inc., will be used to some extent on these paving contracts, with 
D.C. Transit System, Inc., to be reimbursed by Transportation Corp. of America 
for all services provided in connection with said paving work. 

In this connection, you are requested to advise the Commission as follows: 

(a) What procedures have been adopted to assure that Transportation 
Corp. of America will be properly billed for all services performed by D.C. 
Transit System, Inc., including direct labor charges, use of equipment and 
related overhead costs. 

(b) To what extent has Transportation Corp. of America been billed for 
services provided by D.C. Transit System, Inc. through February 1959, in- 
cluding administrative costs in connection with the preparation of bids and 
related costs incident to obtaining the contracts. 

To facilitate the staff function of auditing the accounts of D.C. Transit System, 
Inc., you are requested to furnish the Commission staff, as soon as practicable 
after close of each month beginning with the month of March 1959, a statement 
of the services provided by D.C. Transit System, Inc. and billed to Transporta- 
tion Corp. of America, together with supporting details such as a record of direct 
labor charges, use of equipment, material issues, direct voucher purchases, and 
supervisory and administrative services provided. 

By direction of the Commission: 

NorMAN B. BE Lt, 
Executive Secretary. 
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PUC No. 3574/29 
D.C. TRANSIT System, Inc., 


Washington, D.C. March 31, 1959. 
Mr. Norman B. BE tt, 


Executive Secretary, 
Public Utilities Commission of the District of Columbia, 
District Building, Washington, D.C. 


Dear Mr. Be_r: With reference to your letter of March 20, 1959, we are pleased 
to set forth the following facts with respect to the operations of the construction 
division of Transportation Corp. of America. 

(1) The corporation has been awarded two contracts by the District of 
Columbia Government for construction work on New York Avenue and on Rhode 
Island Avenue. 


(2) The preparation and submission of bids are’ performed by employees of 
the corporation. 


(3) All personnel working for the corporation are on the payroll of the 
corporation. 

(4) D.C, Transit System, Inc., is presently renting certain equipment to the 
eorporation, for which the corporation will be billed. 

No bills have as yet been rendered by D.C. Transit System, Inc., to the corpora- 
tion. However, records are being maintained and the Commission will be 
furnished with the details of charges made. 

I am certain that the transactions between D.C. Transit System, Inc., and 
the Transportation Corp. of America, construction division, will be handled to 
the satisfaction of the Commission. 

Very truly yours, 


J. H. FLANAGAN, 
Vice President and Comptroller. 
I 


PUC No. 3574/29 
PuBLIcC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA, 
April 23, 1959. 
Mr. JAMES H. FLANAGAN, 
Vice President and Comptroller, 
D.C. Transit System, Inc., 
Washington, D.C. 


DEAR MR. FLANAGAN: Receipt is acknowledged of your letter of March 31, 
1959, with respect to operations of the construction division of Transportation 
Corp. of America. Your letter is not fully responsive to the request for infor- 
mation contained in our letter of March 20, 1959, and you are accordingly re- 
quested to answer the following specific questions. 

1. Were any services performed by Mr. Sparshott in assembling or preparing 
information used in connection with the preparation and submission of bids 
by Transportation Corp. of America for either paving or track removal work? 

(a) Has Mr. Sparshott rendered, or is he now rendering, any other services 
for Transportation Corp. of America? 

(b) To what extent has or will the corporation be billed for services, if any, 
rendered by Mr. Sparshott? 

2. To what extent has Mr. Fox devoted time, or is now devoting time, to 
operations of Transportation Corp. of America? 

(a) Does Mr. Fox receive a separate salary from Transportation Corp. of 
America, or to what extent will the corporation be billed for services rendered 
by Mr. Fox as vice president of D.C. Transit System, Inc.? 

3. To what extent have you devoted time, or are you devoting time, to 
operations of Transportation Corp. of America? 

(a) Do you receive a separate salary from Transportation Corp. of America, 
or to what extent will the corporation be billed for services rendered by you 
as vice president and comptroller of D.C. Transit System, Inc.? 

4. To what extent have employees of the accounting, engineering, or legal 
staffs of D.C. Transit System, Inc. performed any services, or are now per- 
forming any services, for Transportation Corp. of America? 

(a) Has the corporation been billed, or will it be billed, for any such serv- 
ices rendered by D.C. Transit System, Inc. employees? 
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5. To what extent has Transportation Corp. of America been billed, or will 
pe billed, for rental of D.C. Transit System, Inc. space oceupied by personnel 
or equipment of the corporation? 

6. What employees, if any, of D.C. Transit System, Inc. have been trans- 
ferred full time to the payroll of Transportation Corp. of America in connec- 
tion with paving operations? 

In addition to the foregoing, we anticipate receiving full information with 
respect to the rental of equipment as promised in your letter of March 31, 1959. 

By direction of the Commission : 

NorMAN B. Bett, Pvecutive Secretary. 


Mr. Rogers. I also ask permission to insert into the record a copy 
of a letter under date of November 13, 1958, to Mr. O. Roy Chalk, presi- 
dent of D.C. Transit System, from Mr. George E. C. Hayes, Chairman 
of the Public Utilities Commission of the District of Columbia; 

A letter to Hon. George E. C. Hayes, Chairman, Public Utilities 
Commission of the District of Columbia, from Mr. O. Roy Chalk, 
under date of December 1, 1958; 

A letter under date of December 5, 1958, to Mr. O. Roy Chalk, presi- 
dent, D.C. Transit System, Inc., from Mr. George E. C. Hayes, Chair- 
man of the Public Utilities Commission of the District of Columbia; 

A letter under date of April 27, 1959, from Mr. George E. C. Hayes, 
Chairman of the Public Utilities Commission of the District of Colum- 
bia, to Mr. O. Roy Chalk, president of D.C. Transit System ; 

A letter under date of April 29, 1959, to the Honorable George E. C. 
Hayes, Chairman of the Public Utilities Commission of the District 
of Columbia, from Mr. O. Roy Chalk, president of D.C. Transit 
System. 

Mr. Witutams. They may be received. 

(Letters above identified, under date of November 13, 1958, Decem- 
ber 1, 1958, December 5, 1958, April 27, 1959, and April 29, 1959, 
follow :) 

P.U.C. No. 3574/9 
PusBLic UTILITIES COMMISSION OF THE District oF COLUMBIA, 
November 13, 1958. 
Mr. O. Roy CHALK, 
President, D.C. Transit System, Inc., 
Washington, D.C. 

Dear Mr. CHALK: The attention of the Commission has been directed to the 

fact that during the months of July, August, and September 1958, D.C. Transit 


System, Inc., advanced funds to its parent company, T.C.A. Investing Corp., as 
follows : 


July 11, 1958: D.C.T. advanced $100,000 to T.C.A. 

July 31, 1958: T.C.A. repaid $100,000 to D.C.T. 

August 1, 1958: D.C.T. advanced $150,000 to T.C.A. 
August 28, 1958: T.C.A. repaid $150,000 to D.C.T. 
September 2, 1958: D.C.T. advanced $100,000 to T.C.A. 
September 18, 1958: D.C.T. advanced $100,000 to T.C.A. 
September 30, 1958: T.C.A. repaid $200,000 to D.C.T. 


The advancing of funds by a utility operating company “upstream” to its parent 
company has for many years been considered as improper from a regulatory 
standpoint. In some jurisdictions there are statutory prohibitions against such 
use of operating company funds. Such advances are even more objectionable 
when they are made without currently recording the disbursement and repayment 
of the advances on the books of the operating company, as would appear to be the 
case here since the entries showing the disbursements and repayments were not 
recorded on the books until October. 

You are doubtless aware of the discussions had in February and March of this 
year with respect to the use of D.C. Transit System, Inc., funds for making loans 
to Transportation Corp. of America. We felt that we made it clear at that time 
that such use of D.C. Transit System, Inc., funds would be objectionable. 
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You are requested to advise the Commission of a date and time during the 
week of November 24, subject to confirmation by the Commission, when it will 
be convenient for you to appear at this office for discussion of the foregoing 
matter and any other matters that may appear pertinent thereto. 

Very truly yours, 


GrorceE BE. C. HaYEs, Chairman, 


P.U.C. No. 3574/9 


D.C. TRANSIT System, INc., 
Washington, D.C., December 1, 1958. 
Hon. Greorce E. C. HAYEs, 
Chairman, Public Utilities Commission of the District of Columbia, Washington, 
D.C. 

Deark Mr. CHAIRMAN: This will confirm our appointment for 1:30 p.m. on 
Wednesday, December 3, 1958, to discuss your letter of November 13, 1958. 

The transactions to which your letter referred represented the concluding 
phase of the banking arrangements made with the Chase Manhattan Bank which 
originated at the time the financing was arranged in 1956 for the acquisition by 
D.C. Transit of the assets of Capital Transit Co. It has always been our 
understanding that all financing transactions relating to such acquisition were 
expressly authorized by Congress in section 13(a) of our franchise act (act of 
July 24, 1956, 70 Stat. 598). 

During October 1958, we concluded and discharged all such financing arrange- 
ments with the Chase Manhattan Bank and since November 1, 1958, there 
have been and there will henceforth be no further such transactions. 

As for the recording of the entries on our books, there appear to have been 
delays and oversights which were corrected when noted by our accounting 
department. In addition to those listed in your November 13 letter, there were 
a few more such entries which should have been all recorded in October 1958 
but which arrived after the October statement had been closed. Such delays 
and oversights have apparently resulted from the fact that hitherto not all of 
our monthiy bank statements have been mailed to the same office. We have 
taken steps to avoid such delays and oversights in the future by having all 
monthly bank statements, canceled checks, and related bank correspondence 
sent directly to the office of our comptroller and treasurer. 

Very truly yours, 


O. Roy CHALK, President. 


P.U.C. No. 3574/9 
Pustic UTILITIES COMMISSION OF THE District oF COLUMBIA, 


December 5, 1958. 
Mr. O. Roy CHALK, 


President, D.C. Transit System, Inc., 
Washington, D.C. 


DeaR Mr. CHALK: This will acknowledge your letter dated December 1 and 
handed to me at the time of our meeting with you on December 3, 1958. 

We, of course, have accepted your statement in answer to our letter of Novem- 
ber 13, 1958, that since November 1, 1958, there have not been and there will not 
be any such transactions as were referred to in our letter to you. This, together 
with your verbal assurance that the statement applies to any and all affiliated 
companies, is a satisfactory answer to the questions raised in our communication. 

We note your suggestion that you have directed the financial institutions with 
which you are dealing to send monthly statements, canceled checks, and related 
bank correspondence directly to the office of your comptroller and treasurer here 
in the District of Columbia. As your letter indicates, this should facilitate the 
recording of all such entries without delay. 

Thanking you for your cooperation in these matters, I am, 

Very truly yours, 


GrorGE FE. C. Hayes. Chairman. 
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Puslic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA, 
April 27, 1959. 
P.U.C. No. 3574/9 
Mr. O. Roy CHALK, 
President, 
p.c. Transit System, Inc., 
Washington, D.C. 

Dear Mr. CHALK: You are, I am sure, aware of the fact that Congressman 
Harold R. Collier has recently made inquiry of us with regard to certain alleged 
“ypstream” transactions between D.C, Transit System, Inc., to its parent holding 
company and affiliates. I quote you the contents of that communication = 

“In view of authenticated reports I have received regarding the malpractice of 
advancement of funds by the D.C. Transit System, Inc., to its parent holding 
company and affiliates, I respectfully ask your Commission to make a current 
investigation to determine whether or not there have been any further activities 
on this matter on the part of the D.C. Transit System. ; 

“J shall appreciate an early reply from you to the recommendation which cer- 
tainly seems in proper order at this time.” 

I answered the Congressman by sending on to him the exchange of cor- 
respondence had between us on this mater. It so happened that I had occasion to 
speak to your counsel, Attorney Harvey Spear, and he gave me the assurance 
that the position taken in the company’s letter of December 1 had been strictly 
adhered to. I had a subsequent conversation with Attorney Spear in which 
he told me he had called your attention to this matter and that you had con- 
firmed the fact that there had been no additional transactions between the com- 
pany and any of its affiliates since the time of the exchange of communications 
between us on this subject. 

For the purposes of the records of our office, I would very much appreciate it if 
you would answer this communication so that our files will reflect the position 
taken by your company in answer to the Congressman’s inquiry. 

Soliciting your early compliance, I am 

Sincerely yours, 
GEORGE E. C. Hayes, Chairman. 


D.C. TRANSIT System, INC., 
Washington, D.C., April 29, 1959. 
Hon. Georce E. C. HAyYEs, 
Chairman, Public Utilities Commission, 
Washington, D.C. 

DEAR CHAIRMAN Hayes: Your letter of April 2 
Congressman Harlod R. Collier has been received. 

I wish to reaffirm that the statements made by my attorney, Harvey M. 
Spear, are correct and that there have been no transactions of this nature since 
our previous correspondence on this matter. 

Sincerely, 


regarding the inquiry of 


O. Roy CHALK, President. 


Mr. Rocers. Now, Mr. Chairman, I also have a brief that. was pre- 
pared by the firm of Arnold, Fortas & Porter. with regard to the 
question of whether or not Congress may validly regulate the com- 
petitive side line activities of the D.C. Transit System. This is a 
rather extensive brief. It is a very excellent brief and I would yield 
to the discretion of the chairman as to whether or not it should be 
made a part of the record, or whether it should be included in the 
files. 

Mr. Wits. Are you referring to the brief of the law firm of 
Arnold, Fortas & Porter? 

Mr. Rocers. Yes, sir. Copies were furnished to all members of 
the full committee, I believe. 

Mr. WituiaMs. Inasmuch as Mr. Arnold, I understand, is sched- 
uled to testify tomorrow, I see no purpose to be served at the moment 
by including this in the transcript of the hearing. 

However, the committee is glad to receive this for our files. 
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Mr. Rogers. That will be fine. 

Mr. Wuu1ams. Thank you. It willbe put in the files. 

(The brief referred to appears on p. 153.) 

Mr. Rogers. There is one other thing I will ask before I conclude, 
and that is unanimous consent that the statement of Mr. John B 
Hichborn, president of the Pilgrim Helicopter Services, Inc., be made 
a part of the record, to be included in the record. 

Now, whether or not this is the proper time, I do not know, but 
I would aks unanimous consent that it be included in the record at the 
proper point, and I will furnish it to the clerk to distribute. 

Mr. Wiuu1aMs. I think that is a proper question, and if there ig 
no objection, the committee will be glad to receive it for the record, 

(Letter of John B. Hichborn to Hon. Walter E. Rogers, dated 
May 14, 1959, follows :) 


PILGRIM HELICOPTER SERVICES, INCo., 
Washington, D.C., May 14, 1959. 


Subject : Hearings on complaints against D.C. Transit, Inc. 


Hon. WALTER E. RoGers, 
House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN Rogers: The subject company is a prospective sightseeing 
and other aerial services competitor of this company. We ask that the following 
views be made a part of the record. 

We do not believe that the Congress intended granting D.C. Transit an overall 
quasi-monopoly of the transportation business on land and in the air. There 
is a situation involved in the latter which we hope the investigating authorities 
will not overlook. 

The situation is that—a dangerous precedent would be established if a surface 
transit utility is allowed to move skyward. First, it presents a direct violation 
of Civil Aeronautics Board authority; secondly, it establishes competitive ad- 
vantages over existing nonutility aerial transportation businesses ; thirdly, every 
surface utility in the United States would have a right to ask for aerial transit 
authority. Needless to add, this would be rather devastating to the capital 
investment of nonsubsidized air transport operators. Finally, in the case of 
D.C. Transit, a special exemption from hard and fast regulations of CAB would 
be required. 

Every helicopter operator in the world knows, as does the CAB, what it costs 
per hour to provide such service, scheduled or unscheduled. Any qualified ac 
countant can easily segregate such costs from other corporate activities, if such 
exist. A very large portion of hourly operating costs is overhead. Professional 
analysts place this between 40 and 100 percent of the so-called direct hourly 
costs. D.C. Transit present personnel and offices would absorb a substantial 
part of normal overhead. In view of the fact that D.C. Transit is not a purely 
private enterprise, the foregoing position enables a tremendous competitive 
advantage. 

Concluding ; whenever D.C. Transit is beset by existing or potential complaints, 
the “franchise” and comments about mass transportation are its defenses. 
Granting that the franchise is liberal—‘does it imply no limits?’ What is to 
prevent the Congress from modifying the legal aspects if legal rights are found 
to transcend the more important matter of ethics? Law is but the State’s 
guarantee of fair treatment to and between its citizenry. Certainly, it is not 
conceivable that the authorities wish to aid and abet the growth of quasi- 
monopolies at the expense of private enterprise. 

Respectfully submitted. 
JOHN B. Hicugorn, President. 


Mr. Rogers. Thank you, sir, and I hope that the subcommittee 
sees fit to favorably report the bill because I think it is of great 
importance to the entire Nation. 

Mr. Witttams. May I ask one question in regard to section 6 of the 
bill, which you read to the committee a few minutes ago? 
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Mr. Rogers. Yes, sir. . 

Mr. WittiaMs. It would appear to me that this would restrict their 
operations, particularly in reference to sightseeing services, to the 
applicability or compliance with present or existing laws, rules, and 
regulations of the District of Columbia, and so forth. 
ng her that provision, it would appear to me that the appropriate 
authorities of the District of Columbia aleeey have the power and 
authority to do that; that is, do what your bill would provide. 

Do you feel that this law is sufficiently explicit in that respect, to 
grant them such authority if they choose to exercise it! 

Mr. Rogers. Well, Mr. Chairman, I don’t know. I do know that 
they have taken the position that they did not have that authority. 

Now, what prompted them to do that 

Mr. Harris. Who took such a position 4 

Mr. Rocers. The Commissioners, as I understand it; the 
Commissioners. 

No, I have not been furnished with any legal authority upon which 
that opinion was based, and I will say that it is strictly hearsay, so 
far as I know. But I think that it is a matter that ought to be 
thoroughly clarified because the inclusion of section 6 in this bill 
clearly points out the fact that if it had been a part of a mass trans- 
portation operation, and these benefits and privileges were intended 
to be included, you would have had no reason for section 6. 

Mr. Witurams. As I understand it, as I recall from the conference 
discussions on this D.C. Transit legislation several years ago, the 
allowable return is predicated upon the rate base, is it not? 

Mr. Rocers. Yes, sir; 614 percent. 

Mr. Witu1ams. That is right. And the higher rate base it normally 
follows, the higher the allowable return; is that not correct? 

Mr. Rogers. Yes. 

Mr. Wuu1AMs. Now, do I understand that in determining the rate 
base this D.C. Transit corporation is permitted—that is, the rate base 
for its mass transit operations—they are permitted to include the 
other assets of the corporation which have nothing to do with mass 
transportation ? 

Mr. Rocers. Well, I think this, Mr. Chairman: I think what is 
happening is that there has been a situation of commingling behind 
the scenes, so to speak. In other words, that is the question that the 
Public Utilities Commission has apparently tried to obtain answers 
to in the letters that I placed in the record, as to just what is being 
done. 

In other words, to oversimplify it, perhaps, would be to say that 
aman bought a tank car of gasoline and he had four buses and five 
sightseeing cars, and he filled them all up out of that tank car of 
gasoline and claimed tax exemptions on the entire tank car of gasoline. 

Well, the gentleman well knows a fellow could accumulate a fortune 
with the exemption on gasoline alone, if he didn’t have to pay a tax. 

Mr. Witu1ams. Doesn’t the determination of the rate base play 
quite an important part in this matter? 

Mr. Rocrrs. Quite an important part. As a matter of fact, the 
situation insofar as the return is concerned can play a sizable part in 
the rate base itself, and they have come in and asked for increases in 
these fares. 
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Now, as I understand it—and this is hearsay; I have not checked 
up on it because I have not had time—but it seems to be generally 
aereett: that they suffered quite sizable losses in these sightseeing 
things. 

Now, if that loss is charged back against the Capital Transit System, 
as such a mass transportation system, then they could very easily 
justify an increase, applying for increased rates. And as I understand 
it, there has been some allowance of seventy-five or seventy-seven 
hundred dollars for breakfronts for the offices, and that sort of thing. 
That adds a lot of luxury to it, and we are interested in mass trans- 
portation here, primarily. 

Mr. Wiu1ams. Any questions, Mr. Moulder? 

Mr. Moutper. Just one, as I don’t want to labor this point. 

However, if the D.C. Transit company comes before this committee 
and they say that all of their assets, including the real, fixed, personal, 
rolling, or quick assets, of the D.C. Transit System, Inc., used or usable, 
and all personnel employed in providing the service of mass trans- 
portation of passengers for hire, as provided in section 1 of the act, 
is now being used and always has been used exclusively in mass trans- 
portation, what would be your answer to that? 

Mr. Rocrers. My answer to that would be that that would be some- 
thing that they could establish or not establish by answering the 
questions that have been propounded to them by the Public Utilities 
Commission, which they skirted in one letter that is in the record now. 
It isn’t very hard to determine, Mr. Moulder, and as able a lawyer 
as I know you are, it isn’t very hard to determine where this has been 
used at, if the proper account books are kept. 

Now, there isn’t any reason in a mass transportation system why this 
information cannot be furnished to the Public Utilities Commission, 
no reason in the world. And all in the world that is being asked by 
these independent people engaged in this business is that this be 
separated so that the competition in this line will be fair. They are 
not asking that the D.C. Transit be put out of business at all. They 
are simply saying that you go by the same rules and regulations that 
we as little independent businessmen do, and I don’t think there is 
anything more American than that or more fair than that. 

Mr. Moutner. I agree with the objective you have in mind, but I am 
wondering whether or not this bill is clear enough to accomplish that. 

Mr. Rocer. Let me say, if the bill is not clear enough on that point— 
I think it is—but if it is not clear, and the gentleman would have any 
amendment to offer that would clarify it, to bring about the result I 
stated, I certainly would be most happy to yield to those amendments 
and to accept them. 

Mr. Moctper. That’s all, Mr. Chairman. 

Mr. Wiiu1ams. As I understand, then, the purpose of your bill, in 
a nutshell, is to require that their mass transit operations stand on 
their own two feet, that they be operated separately from the other 
operations, and that the rate to be charged to the user be determined 
exclusively on the basis of the mass transit operations themselves, 
without regard to whatever other type businesses they may be engaged 
in. 
Mr. Rogers. That’s right. I think that the mass transportation 
feature in the whole American picture is something that has to be 
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Jooked at separately because it is something that affects the whole 

pulation, and if a subsidy is required in order to provide a proper 

mass transportation system, it ought to be a subsidy paid by the whole 

ulace and not by a few independent merchants in another type 

of business that are being destroyed in order for the mass transit 
system to be able to make a profit. erat : 

I mean, in all fairness, if the subsidy is required, it ought to be 
paid by everybody, not by just a few. 

And as far as mass transportation or a mass transportation com- 
any is concerned, if they want to operate in this other field, or these 
other fields, they ought to do so on the same basis as those who are 
in there competing. 

Mr. Witu1aMs. Mr. Derounian ? 

Mr. Derountan. No questions. 

Mr. WitiiaMs. Mr. Staggers? 

Mr. Sraccers. No questions. 

Mr. WiiutaMs. Mr. Jarman? 

Mr. Jarman. One question. I notice in Mr. Patman’s statement 
he refers to a loss to the corporation of $200,000 annually in 1957 
and 1958, in charter, sightseeing, and limousine services. 

How is the corporation doing in its mass transportation operations? 

Mr. Rocers. Well, I think that would be a very difficult thing to 
determine, unless you separate them. And I think that is one thing 
that ought to be pointed up by the committee. It ought to be sepa- 
rated, to determine what they are able to do. 

Mr. Jarman. Do you have a profit and loss statement on their 
operations ? 

Mr. Rocers. Well, I don’t know about that. That would be some- 
thing that I am sure the gentleman could get from the Public Util- 
ities Commission. 

Mr. Jarman. I understand. 

Mr. Rocers. Actually, Mr. Jarman, don’t misunderstand me. It 
is not my purpose to be out here as a missionary, to straighten out 
this whole country on this mass transportation system. My purpose 
in this thing is really just to separate it and put people on the same 
footing in the business. 

Now, if we had two mass transportation systems in this metro- 
politan area, they ought to be following the same identical rules and 
regulations, with the same exemptions. 

The point is, if you have several sightseeing groups, no man ought 
to be given an advantage or benefit that someone else does not have. 

Mr. Jarman. I understand the principle you are establishing. Is 
it your understanding that the Transit System is making money on 
the mass transportation part of its operations ? 

Mr. Rocers. Well, I have heard that, and I think this: I think if 
they are entitled to a 614 percent return, which is provided in the 
charter. And the chairman of this subcommittee, and the chairman 
of the full committee, will remember that we went all out in that 
conference group, in an effort to provide the wherewithal for them 
to operate as a mass transportation system, but I don’t think it was 
the intention of that conference group, and I am certainly speaking 
for myself, and I can say that it was not my intention, to provide 
anyone with a weapon to destroy a bunch of little businessmen. 
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Mr. Jarman. Thank you. 

Mr. Wuu1aMs. Mr. Chairman? 

Mr. Harris. Mr. Chairman—thank you, Mr. Chairman. 

Mr. Rogers, what do you interpret the bill H.R. 2316 would do with 
reference to utilizing the same management belonging to the D.C. 
Transit System and these other services ? 

Mr. Rocers. Well, Mr. Chairman, I think this: I think that what 
is needed is a separation of the services rendered in both departments, 

In other words, if you are going to use the same executives in the 
operation of one of these types of businesses as you do in the other, 
there should be a proper breakdown as between the two groups, to 
see how much is charged to which. Otherwise, you have got a sitna- 
tion where you have got a group of individuals and executives work- 
ing free, insofar as your competitive business is concerned, and being 
charged against your franchise operations, which is, in itself, a mo- 
nopoly, which I don’t think would be fair to the competitive group, 

Mr. Harris. You didn’t quite understand my question. There 
might be a great deal in what you say, and I might agree with you 
on some of the views that you have expressed, but would the bill 
prohibit the management of the Transit Co. from continuing these 
other services, such as sightseeing, limousines, and so forth, by the 
same management, or would there have to be a new management 
altogether ? 

Mr. Rocers. Well, I don’t think it would require a new management 
at all. I think that it would simply require an accounting system 
separating the cost transactions. If they wanted to, if the manage- 
ment wanted to operate that way, because I know of nothing in the 
law that says that a man cannot serve on the board of two corpora- 
tions, or that he cannot be manager of the Mayflower Hotel and also 
the Statler Hotel, if they want to use him. 

Mr. Harris. Say you have « number of buses. Now, this week 
there may be so many of the buses owned by D.C. Transit Co. set 
aside to operate sightseeing, as an example. 

Now, would those particular buses have to be utilized for that 
purpose all the time, or could they go back, under the provisions of 
this bill, if they needed repairs, and so forth, and a certain number 
of other buses owned by the company prepared for that particular 
work and put in service ? 

Mr. Rogers. Well, I think that would also be a bookkeeping trans- 
action, if they wanted to work it that way. 

Mr. Harris. That is not one of the complaints here. The complaint 
is that they utilize the same transportation facilities, including main- 
tenance, personnel, and so forth, and upkeep thereof. 

Mr. Rogers. That is right. 

Mr. Harris. Would your provision under the bill prohibit that, or 
would it permit it? I think that is the important thing. 

Mr. Rogers. Mr. Chairman, I think if you had a mechanic, you 
can’t prohibit him, if he is employed by one, from working on another 
item somewhere, but it has to be charged out correctly. 

Otherwise, you are getting the benefits afforded the transit system, 
the mass transit system. 

You are getting those applied to the sightseeing system. It won't 
end up fair. 
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In other words, it makes no difference if you are hiring Richard 
Rowe or John Doe. ' 

Mr. Harris. To answer my question then, you do not propose by 
this legislation to prohibit such integrated service—I hope you under- 
stand how I mean this term- 

Mr. Rocers. I understand the chairman. 

Mr. Harris. Within the operation of the transit system itself, but 

ou want an accounting so that the charges made for maintenancé of 

the sightseeing bus are charged to that operation and if it were against 
ihe D.C. mass system, operating within the District, it would be 
charged tothat operation. Is that your theory ? 

Mr. Rocers. Let me answer it this way: I hope the gentleman under- 
stands my use of this term. What I want to do is to see the operations 
segregated so that you can determine what is being done by the 
mass transit system on the one side as compared to what is being done 
by the sightseeing operation on the other hand, and that both systems 
will be charged with those things only that are properly charged 
against them—I say only—be charged with those things that they 
ought to be charged with in their operation. 

Mr. Harris. I[ think the committee is entitled to know as to whether 
or not the language in this bill would permit the interchange of equip- 
ment, personnel, and so forth, of the organization. Does it, or does 
it not ? 

Mr. Rocers. I don’t know what the chairman means by that. I 
think if the property is simply to be switched back and forth I don’t 
think this bill will allow it. I think if you are going to use this 
equipment to switch it back and forth you have to set it up properly 
on your books to show how much of it is required to be charged 
against one of these operations as compared with how much is going 
to be charged against the other operation. 

Mr. Harris. In other words, if a certain number of buses were in 
a sightseeing operation that is what they are to be used for and 
nothing else. 

Mr. Rogers. I don’t think it would go that far, Mr. Chairman. 

I think you could use the buses in the other operation if you would 
charge it out correctly. 

Let me show the chairman this: Suppose you went out here and 
set up a sightseeing business and you went out and bought a bunch 
of buses, borrowed the money on which you are paying interest. The 
whole thing is charged against the Capital Transit System. 

But the sightseeing system is using those buses and they are not 
having to pay that interest charge or any of those charges connected 
with the capital investment. 

Well, it creates an unfair situation insofar as your competitors are 
concerned because they have no way of doing that sort of thing. 

Mr. Harris. Do you know that that is going on? 

Mr. Rocers. No, sir; I don’t. I think that is what this committee 
oi to look into because the Public Utilities Commission has been, 
as I understand it, trying to find out what is going on and they have 
been unsuccessful in doing so. 

I think this is something that ought to be found out and pinpointed 
and documented. 

f it is going on, it ought to be stopped. If it is not going on, the 
D.C. Transit is entitled to be exonerated. 
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Mr. Harris. I would agree that there have been a lot of charges 
back and forth which may or may not be correct, but I do know, ag 
has been said here, that the House committee was very firm in its 
position that certain preferences would be given in the interest of 
this franchise. We considered it and the Public Utilities Commis. 
sion, of which the Chairman of the Board of Commissioners jg 
member, was delegated certain authority and directed to carry that out, 

Now, if it develops here that the Commission is not doing its duty 
then that ought to be developed. : 

Mr. Rocers. That is correct. 

Mr. Harris. I have been advised they take the position that the 
Congress did not so authorize it or direct it. 

The language, I think, is pretty plain to the contrary. Apparently 
the Public Utilities Commission does not want to tackle the job con- 
trary to what the gentleman has just said about not being able to 
find out. 

They can find out anything they want to if they want to go into 
the operation of this, what charges are made against any part of 
this operation and where the money is being borrowed from and who 
is responsible for it. 

Mr. Rocrrs. My understanding is that they have not been able to 
find out. Upto date they have not. 

Mr. Harris. I will not agree they have not been able to find out. 
They have not found out. 

Mr. Rocers. I think they could find out. I think they have author- 
ity to find out this information. 

The whole problem seems to me to be the fact that if they are not 
going to do it these small business operators cannot stay in business 

rom now on waiting for them to do so and somebody has to act if 
you want to protect them. 

Mr. Harris. I thoroughly agree with the gentleman about protect- 
ing the small business operations. I have followed that principle now 
for the last several weeks. 

I am glad to see my colleague join me in that premise today. 

Mr. Deroun1An. Does not the Commission have subpena authority? 

Mr. Harris. The Commission has any power it needs. The com- 
plainants have two complaints. One is the exemption given to the 
D.C. Transit on motor fuel which I am constrained, from what I 
have learned, to believe is not nearly as obvious as a lot of people 
think. I have understood that D.C. Transit has offered to pay it, 
which amounts to just a few thousand dollars. 

But the Commission takes the position, “No, you can’t pay it. We 
cant’ charge it to you. The law does not give us that authority.” 

The other complaint is that they are using the D.C. Transit organi- 
zation as a big mass operating system, to squeeze out the little fellow. 
If that is true, I still say to the gentleman I take the position that we 
will protect the little man. 

Mr. Rogers. I will say to the chairman here that my purpose here 
is to stop the squeezing. 

Mr. WittiaMs. Mr. Rogers, with regard to the line of questioning by 
the chairman a few minutes ago with respect to the utilization of 
the same equipment and the charging of the thing on the books of two 
different corporations, in reading from the bills as they have been 
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resented, it appears to me that would be utterly impossible under the 
fanguage of the bills as you have presented them to the committee 
because the bills say : 

That all assets, including the real, fixed, personal, rolling, or quick assets of 
D.C. Transit System, Inc., used or usable, and all personnel employed in providing 
the service of mass transportation of passengers for hire, as provided in section 


1 of the act of July 24, 1956 (70 Stat. 598), shall be used and employed exclusively 
in such mass transportation service. 


But it goes further and says: 


And shall not be used or employed in whole or in part in any other service 
in competition with the service of any other company. 

It would appear to me that that refers to the physical use of this 
equipment of these people and would specifically prohibit the book- 
keeping side of the transaction that you have in mind. 

r. Rogers. Let me say to the chairman that I am not particularly 
wedded to any fixed language. It was concluded that this would do 
the job. I mean it is certainly not my intention to try to delve in 
personalities and say that Richard Roe because he works for one 
company, is precluded from working in any other kind of operation. 

I think Richard Roe could be employed so long as the proper charges 
were made to the separate divisions of the operation so that there 
would not be an unfairness that apparently appears to have been 
created. 

Mr. Harris. Here, again, the bills, as they have been presented to 
the committee, as I interpret them, would prohibit that type of oper- 
ation and if that is true, would you suggest that the bill be so amended 
as to permit separate accounting procedures and possibly the exchange 
of personnel and so forth. 

fr. Rocrers. I have no objection to this, Mr. Chairman, except I 
think this: whatever is needed to effectively do the job ought to be 
done. 

As I understood it, this bill, the language used in this bill, would 
answer the problem. Now, it is entirely possible, of course, that what 
could be done would be to completely prohibit them from operating 
in sightseeing business and let them set up another corporation, but 
that was not my purpose in doing that because I felt we could do it 
by this route. 

Mr. Wiiuiams. Are there any further questions ? 

If not, thank you, Mr. Rogers. 

Mr. Rocers. Thank you, Mr. Chairman. 

Mr. Witurams. I think we have our colleague, Mr. Collier, from 
Illinois. Do you have a statement you wish to make ? 


STATEMENT OF HON. HAROLD R. COLLIER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Cotirer. Yes, Mr. Chairman. 

Gentlemen of the committee, in view of the testimony given by my 
colleague from Texas, I would probably be entirely repetitious in 
going into any detailed statement of my own on the legislation you have 
before you. 

While I did not hear the testimony of my other colleague from Texas, 
who proceded Mr. Rogers, I rather presumed that his statement was 
quite adequate, too. 
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I joined in the cosponsorship of this legislation because I, like many 
others, am deeply concerned with the situation in the District of Qo. 
lumbia where the D.C. Transit System, a private profit corporation, 
with an annual revenue that I understand approaches $25 million, and 
which has its tax exemption, is utilizing these profits or is said to be 
utilizing these profits and these resources to make inroads into other 
competitive fields. 

Let me say before going any further that I certainly have no criti- 
cism or any quarrel with the transit system as such in so far as its 
services are concerned or its contribution to the people of the District 
in matters of transportation. 

But I do think, and seriously so, that this committee and other mem- 
bers of Congress, should be vitally interested in the manner of opera- 
tion of the transit system insofar as it puts a squeeze upon the many 
small competitors who do not have access to the advantages and 
the privileges granted by the Congress to the D.C. Transit System. 

I believe the record of the House Small Business Committee did 
indicate that the D.C. Transit System and its advocates have, perha 
not by design, perhaps so, attempted to obscure the real issue in the 
case and in the situation that I feel makes this legislation before you 
today necessary. 

Actually, I think it boils down to nothing more than whether or not 
the Congress is going to permit the D.C. Transit System to extend the 
privileges that 1t granted the system for mass transportation service 
to extend into other competitive fields and accordingly place the com- 
petitors in these fields at a disadvantage. 

I think, too, that I should say at this time that I am certainly the 
last person to want to do heme to curtail free enterprise or any 
type of operation that can contribute to itself, or to the area, any 
measure of success and in introducing or cosponsoring, I should say, 
this legislation, there is certainly no intent on my part to attempt to 
prevent the management of D.C. Transit to operate in these other fields 
on a free enterprise basis as long as they do so in a manner that permits 
their competitors to compete equitably with them and permits their 
competitors to have the same advantages in this competition as the D.C. 
Transit System does have. 

I submit that if for no other reason than to spell out the will of 
Congress in the operation of this franchise that the committee should 
take favorable action on the legislation before you today. 

Now, I want to say, too, as my colleague who preceeded me stated, 
that if there are any areas in the wording of this legislation that 
need be changed to improve the legislation, but at the same time 
accomplish the basic purpose for which this legislation was introduced, 
I think it should be done. 

In that connection, if I may, in studying over the phraseology of 
this bill, and, I might say, not being an attorney, I do feel that if this 
is to be construed that any personnel of the D.C. Transit System 
were to be prohibited by an act of Congress from being employed in 
another distinct and separate enterprise that conceivably that would 
be unconstitutional. 

I do not believe that the Congress can take any action, notwith- 
standing that the wording in this bill would so indicate, that would 
prohibit any individual or any employee working for D.C. Transit 
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from utilizing his time or becoming an employee or working for any 
other firm, whether it might be under the same management as D.C. 
Transit, or whether it might be an entirely separate firm. 

Mr. Harris. Would the gentleman permit an interruption ? 

Mr. Coturer. Yes, sir, Mr. Chairman. 

Mr. Harris. Under the provision of the bill, what do you mean by 
the term “mass transportation service” ? 

Mr. Corurer. That, I think, is hard to define, but I think in my 
own interpretation that mass transportation would be restricted en- 
tirely to public transportation as such, that I personally would not 
put an interpretation on such type of thing as sightseeing or nonpublic 
service transportation as mass transportation. 

Mr. Harris. Let us use an example. Do you consider the sight- 
seeing operation of the D.C. Transit Company a part of its mass 
transportation ? 

Mr. Cotrier. I do not, Mr. Harris. 

Mr. Harris. I do not want to interrupt, Mr. Chairman, the gentle- 
man’s presentation until he has concluded. 

Mr. Cotuier. I have completed my statement, Mr. Harris. 

Mr. Harris. I am a little out of turn in the questioning. 

Mr. WituraMs. Go ahead, Mr. Harris. 

Mr. Harris. Then I do not follow the gentleman about the con- 
stitutional provision. It would seem to me more appropriate that 
the charter of the D.C. franchise could be appropriately amended to 
accomplish whatever we seek to do here, but I do not follow what 
you have just said in reading the language of the bill. 

Now, let us read it. Maybe it has been read in the record. Has 
it: 


That all assets, including the real, fixed, personal, rolling, or quick assets 
of D.C. Transit System, Inc., used or usable— 

That means buses, real estate, maintenance people, ticket takers, 
if you have any, or whatever it might be— 

And all personnel employed in providing the service of mass transportation 
of passengers for hire, as provided in section 1 of the act of July 24, 1956 


(70 Stat. 598), shall be used and employed exclusively in such mass transpor- 
tation service— 


Now, you do not stop there. You get it both ways— 


and shall not be used or employed, in whole or in part, in any other service 
in competition with the service of any other company. 

Now, the way I read that, it just does not conform to what the 
gentleman has said in his explanation of it with all due deference. 

Mr. Cottier. Mr. Harris, in my preceding statement I clarified 
that point to some degree. I am not at this point, and I said this 
after studying the language of the bill which I cosponsored, of the 
opinion that this Congress can place any such restrictions on per- 
sonnel as I previously stated. 

I believe it can, and I believe it should on the facilities of the D.C. 
Transit Co. I believe this is within the right of the Congress in 
spelling out the responsibilities and the obligations under the fran- 
chise to be able to do this. 

Again I say I am not convinced, however, that this can be done when 
we are dealing with personnel. 
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Mr. Springer. I would not like to digress, but I would like to ag, 
the chairman a question. 

Is it your feeling that this language is not tight enough ? 

Mr. Harris. I will say to my colleague what I am trying to do jg 
to find out what actually is intended by the language of this bill, 

Now, I received an eight-page letter from my State regarding this 
matter in which certain allegations were made. Reading through 
that mass discourse I gathered that there are two complaints. One 
is that you have a huge operation here, D.C. Transit operation for 
mass transportation to provide service for the District of Columbia, 
and it is a big organization, and the sightseeing phase of it is so small 
and insignificant to the overall operation that the same personnel, 
maintenance people, equipment, and everything, used by the D.C. 
Transit System is actually being used by the sightseeing people with- 
out any of the cost being charged to the sightseeing operation. 

That is number one. 

Number two: The complaint is—I will use the exact term: 

The D.C. Transit System, Inc., with large resources, and a secure tax exempt 
monopoly, mass transport— 

That is the second complaint. Those are the two complaints we 
have had anything about. 

I am trying to find out from the sponsors of the bill if those are 
the two things they are getting at, or does this go far beyond what 
is contemplated by the purpose of the proposed legislation? 

Mr. Sprineer. Is it your thought, then, that this bill does go be- 
yond the accomplishment of those two, or do you believe that this 
anguage is sufficient to accomplish only those two? 

Mr. Harris. It would seem to me that the passage of this bill would 
automatically completely separate the organizations. 

Mr. Sprincer. This language would? 

Mr. Harris. That is the way I see it. 

Mr. Witu1aMs. The bill seems to be very restrictive. 

Mr. Harris. That is true. It not only says that they shall, the 
affirmative approach, in the first part of it, but then it goes and says 
if that is not strong enough we are going to put it in the negative, that 
it shall not. 

Maybe it is the best. I am not arguing that point. I am trying to 
find out just what is proposed by the language of this bill. 

Mr. Sprincer. Let me ask this further question. 

Do you think this does go further than meet the two objections you 
pointed out? What other does it cover in this language ? 

Mr. Harris. As I have just said, it seems to me by reason of the 
language that if this bill is supposed, inadvertently or otherwise, to 
modify the franchise to prohibit the D.C. Transit from engaging in 
any sightseeing operation at all, then the record should so state. 

When we issued this franchise as the chairman of this subcommittee 
and others who were on the committee will recall, it was pointed out 
to us that there were sightseeing operations at that time; that they 
were doing approximately $45,000 worth of business on an annual 
basis; it was quite limited in its operation. That was a part of that 
record, as I recall. It was discussed within the committee and the 
committee, I think, with that and without any objection from anyone 
that I recall anything about, decided to leave that just as it is, but 
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Jeave it with the Commission, itself, to control its operation as it would 
affect the overall service of the D.C. Transit System. 

The Commission takes the position, as I understand, that the Con- 
gress did not so intend and, therefore, they do not do anything about 
trying to straighten it out. 

Now, they call on this committee to wash their dirty linen. 

Mr. Serincer. Now, I want to ask one further question. Assuming 
that the Commission does not have any power and it is left up to us, 
then in that case do we have the legal power by this legislation to 
modify the franchise of the company ? 

Mr. Harris. Yes. 

Mr. Sprincer. There is no question about that ? 

Mr. Harris. That is true. 

Mr. Serincer. That is all, Mr, Chairman. 

Mr. Moutper. I call the chairman’s attention to sections read by 
Mr. Rogers a while ago— 

A corporation hereby authorized and empowered to engage in special charter 
or other sightseeing service subject to compliance with the laws, rules, and 
regulations of the District of Columbia 

Mr. Harris. That is precisely what I have just said. I think we 
ought to get the Chairman of the Board of Commissioners up here 
before this is over—we have had him before on this subject—and have 
an understanding from the Chairman of the Board as to what the 
Commission thinks its responsibilities are. 

Mr. Wititams. Mr. Staggers / 

Mr. Sraccers. No questions. 

Mr. Wituiams. Mr. Jarman. 

Mr. Jarman. No questions. 

Mr. Wixuiams. Do you have any further questions, Mr, Chairman ? 

Iam sorry I was late getting here, but after riding all night long I 
was a little late getting in this morning, but I assume the letter from 
the Bureau of the Budget was included in the record. 

Mr. WittraMs. It has not been yet. 

Mr. Harris. I think it should be because it is rather significant. 

Mr. Wiu1aMs. In fact, I have not seen it. 

Mr. Harris. It is rather significant that we have not had a report 
from the Commissioners of the District of Columbia. Is that right, 
Mr. Clerk ? 

The Cierxk. It was delivered by hand just now. 

Mr. Harrts. I will say to the chairman of this subcommittee, and 
every other subcommittee, I am getting pretty much fed up on depart- 
ments and agencies of the Government failing, arbitrarily or otherwise, 
to give reports on these bills as long as they have been here, until the 
morning that we have these hearings. 

I think we might as well put everybody on notice now that that kind 
of practice has got to stop. 

Mr. Wiiu1aMs. I quite agree with you. 

Mr. Harris. Who knows what is in that three-page report? The 
committee has not had an opportunity to see it. Here we are having 
the hearing this morning, this hearing was set 2 weeks in advance in 
order that everyone would have an opportunity to prepare for them. 

Mr. Wir11ams. I think unless there are objections, in view of the 
fact that we have received these reports now, even though they did 














30 REGULATION OF D.C. TRANSIT SYSTEM, INC. 


come in at the last minute and after these hearings were initiated, that 
it would be proper to include these reports at the outset of today’s 
hearing. 

If there is no objection, they will be included at that point in the 
record. 

Are there any further questions of Mr. Collier? 

Thank you, Mr. Collier. 

Mr. Coruier. Thank you. 

Mr. Wiu1aMs. The next witness is our colleague from New Mexico 
the Honorable Thomas G. Morris. Mr. Morris, we will be glad to 
hear you at this time. 


STATEMENT OF HON. THOMAS G. MORRIS, A REPRESENTATIVE Iy 
CONGRESS FROM THE STATE OF NEW MEXICO 


Mr. Morris. Mr. Chairman and members of the committee, thank 
you for giving me an opportunity to present my comments concerning 
a more effective regulation of the D.C. Transit System. 

It appears to me that the following matters relative to the operation 
of this company merit consideration by your committee: 

1. That D.C. Transit has utilized the monopoly power of its mass 
transportation system in D.C. to compete with businessmen in charter, 
sightseeing, limousine, Government contract services, routes to the air- 
ports, and suburban routes. 

2. That D.C. Transit has been operating its sideline ventures at a 
substantial loss, estimated at $200,000 for charter, sightseeing, and 
limousine services during calendar year 1958. Figures have not yet 
been submitted on Government contract services, routes to the airports, 
and suburban routes. 

8. That D.C. Transit has been paying for these operations out of 
transit revenues, and thus subsidizing its competitive operations with 
the resources and personnel of its mass transportation system. 

4. That the losses in these sideline ventures reduce D.C. Transit’s 
earnings and, hence, lessen the possibility of D.C. Transit reaching the 
6% percent rate of return on rate base or on gross operating revenue, 
which would make the corporation liable for the payment of motor fuel 
taxes. 

5. That D.C. Transit has applications pending before the Civil 
Aeronautics Board for helicopter service and before the Interstate 
Commerce Commission for regularly scheduled daily limousine service 
between Washington, D.C., and New York City, and the respective air- 
ports of each. 

6. That D.C. Transit’s monopoly resources—financial, equipment, 
facilities, personnel, and so forth—are being used by Transportation 
Corporation of America for road construction in competition with 
road-building contractors. It has been estimated that Transportation 
Corporation of America received contracts totaling approximately 
$2,200,000 during February and March 1959. According to the April 
16, 1959, prospectus of D.C. Transit System, Inc., of Delaware, on 
January 19, 1959, the corporation endorsed a note payable to The 
National Bank of Washington by Transportation Corporation of 
America in the amount of $200,000. The complainants point out that 
D.C. Transit’s endorsement of the note helps an affiliated company in- 
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yide competitive industries and is thus a further example of the 
oration’s detrimental use of its monopoly power. 

7 That D.C. Transit’s 1958 purchases from Transportation Cor- 

ration of America, which is a distributor for the White Motor Co., 
totaled $230,558 for spare parts and equipment used in D.C. Transit’s 
614 White Motor buses. It is alleged that these purchases helped 
support the competitive activities of Transportation Corporation of 
America in road construction, truck sales, diesel engines, automotive 
supplies, marine parts and equipment, marine engines, boats, yachts, 
power cruisers, etc. Total sales of Transportation Corporation of 
America, excluding road construction, have been estimated at about 
$1 million for 1958. 

8. That D.C. Transit has proposed package delivery service, truck 
jeasing, a terminal office building (in competition with similar plans 
of other businessmen), shopping facilities, a motel, and housing. 
It is alleged that D.C. Transit will be exempt from real estate taxes 
when it has converted to buses to the satisfaction of the Public Util- 
ities Commission and that the corporation will not be required to pay 
real estate taxes on a terminal office building even though it leases out 
space to outside tenants. 

9. That D.C. Transit has been negotiating for a taxicab company 
in the District of Columbia. 

10. That D.C. Transit’s tax exemption amounts to a million dol- 
lars or more. 

11. That D.C. Transit is leasing out office space and garages in com- 
petition with similar enterprises in those fields. The April 16, 1959, 
prospectus of the D.C. Transit System, Inc., of Delaware, contains the 
following on page 11: 

As part of a long-range program of leasing out its excess office and garage 
space, D.C. Transit has leased one of its former bus garages to the U.S. Gov- 
ernment for a period of 5 years commencing September 15, 1958, subject to 
renewal for an additional 5 years at option of Government at an annual rental 
of $97,786. A portion of the third floor of its executive office building has been 
leased for a period of 2 years commencing June 6, 1957, at an annual rental 
of $23,900. 

The liberties taken by the D.C. Transit System in interpreting its 
franchise appear objectionable in their consequences and their prin- 
ciples. It also appears that Mr, Chalk is using the D.C. Transit Sys- 
tem, Inc., to supply the ready cash, equipment and personnel for 
entrance into competitive industries. 

Correspondence between the Public Utilities Commission and offi- 
cals of the D.C. Transit System have been made part of the record 
of these hearings by Representative Walter Rogers. The letters 
clearly indicate the use of D.C. Transit equipment and personnel on 
street paving contracts and the employment of D.C. Transit funds 
as advances or loans to affiliated companies. 

‘In February and March 1958 the Public Utilities Commission 
warned Mr. Chalk not to use D.C. Transit funds for loans to Trans- 
portation Corp. of America. Nevertheless, in July, August, and 
September 1958, Mr. Chalk employed $450,000 of D.C. Transit funds 
for loans to T. C. A. Investing Corp., which was at that time, the 
parent company of Transportation Bcess of America and the D.C. 
Transit System, Inc. July-August 1958 was the period when D.C. 
Transit’s request for a fare increase was being considered by the Public 
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Utilities Commission. The increase became effective September 1 
1958. The advances and repayments were not recorded on DQ 
Transit’s books until October 1958. 

By letter dated November 13, 1958, the Pubic Utilities Commission 
reproved Mr. Chalk for making these loans and summoned him before 
the Commission. Said letter pointed out that: 

The advancing of funds by a utility operating company “upstream” to its 
parent company has for many years been considered as improper from a regu- 
latory standpoint. In some jurisdictions, there are statutory prohibitions againgt 
such use of operating company funds. Such advances are even more objectionable 
when they are made without currently recording the disbursement and repayment 
of the advances on the books of the operating company, as would appear to be 
the case here since the entries showing the disbursements and repayments were 
not recorded on the books until October. 

Mr. Chalk met with the Commissioners on December 3, 1958, the 
date on which he asked the Commission for authority to split D.C, 
Transit’s stock at an unusual 1,000-to-1 ratio, and promised that there 
would be no further “upstream lending” transactions. 

Representative Harold R. Collier, a member of the Interstate and 
Foreign Commerce Committee, has urged that the committee and the 
Public Utilities Commission investigate the “upstream lending” trans- 
actions, stating that he is “opposed to having profits of a tax exempt 
utility funneled into competition with taxpaying enterprises at any 
level.” 

This sweeping use of D.C. Transit funds, equipment, facilities, and 
personnel in collateral enterprises provides a classic example of the 
unfair use of monopoly resources in competition with independent, 
taxpaying firms. Mr. Chalk formed a corporation, the so-called 
Transportation Corp. of America, which is nothing but a part of the 
D.C. Transit System. The D.C. Transit System buys equipment, em- 
ploys personnel, accumulates profits from the mass transit bus and 
trolley riders and then shifts this equipment, personnel and earnin 
from the transit company to the nontransit activities which bid on the 
competitive businesses. It is successful since none of the competitors 
have a vast pool of monopoly resources upon which to draw or a vast 
pool of accumulated transit fares to use for wages and taxes. 

Mr. Chalk’s proposal to split D.C. Transit’s stock was withdrawn on 
March 11, 1959, before the Public Utilities Commission rendered its 
decision on the matter. He than bypassed the Commission and the 
intent of Congress by forming a new parent holding company, D.C. 
Transit System, Inc., of Delaware. This new corporation is offerin 
350,000 shares of class A common stock at $10 per share. The Wash- 
ington Post of April 24, 1959, analyzed the situation as follows: 

Control of D.C. Transit System, Inc., could pass from O. Roy Chalk to other 
hands through purchase of stock in a recently organized Delaware holding com- 
pany but Chalk said yesterday that such a possibility is remote. No regulatory 
agency is empowered to prevent the transfer from happening and effective 
ownership of the local transit operation could be shifted without any official 
review of the financial record, character, and capacity of the new operator. 


In 33 months, D.C. Transit has paid $790,000 in dividends, a return 
of 158 percent on Mr. Chalk’s original cash equity of $500,000. The 
New York World Telegram & Sun of April 22, 1959, observed that, 
based on Mr. Chalk’s initial investment of $500,000 in D.C. Transit, 


the stock split gives him “$17.5 million of paper profit. And it hasn’t 
ended yet.” 
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One cannot escape the impression that Mr. Chalk is building a huge 
fortune from the privileged tax-exempt base of the transit system. 
It is only necessary to mention a few points: Mr. Chalk’s insistence 
on an interpretation of the Franchise Act to provide him with a wholl 
excessive return on his investment; the ownership of affiliates, suc 
as Transportation Corp. of America which owns the White Motor 
Sales Agency and sells parts and service to D.C. Transit at a profit; 
the use of D.C. Transit facilities, personnel, and services in street 
paving and to advertise and promote Trans Caribbean Airways; and 
the use of D.C. Transit funds to pay personal expenses of Mr. Chalk 
and his family. The House Small Business Committee hearing of 
May 1958, revealed that, for the 16-month period ending December 
$1, 1957, Mr. Chalk charged D.C. Transit with $69,000 of claimed 
expenses such as a $1,000 per month suite at the Mayflower Hotel, holi- 
day trips, football tickets, eye doctor expenses, and dinners at expen- 
sive restaurants, among others. 

In the 1958 fare increase case, the Public Utilities Commission 
allowed D.C. Transit over $60,000 in capital expenditures, which, 
according to the Washington Post of May 6, 1959, “turned the com- 
pany’s executive offices into an interior decorator’s paradise (a $2,069 
chandelier, $7,750 for an antique breakfront and sofa, etc.).” These 
expenditures were approved for a public utility which is receivin 
public assistance through tax exemption, and is requesting additiona 
subsidy. 

Since the D.C. Transit System is subsidized by the taxpayers, and 
makes repeated demands for additional subsidy, such as its current 
request for $500,000 annually on school fares, I shall urge the District 
of Columbia Committee to launch a vigorous investigation and study 
of D.C. Transit’s operations since August 1956. The purpose of 
such a study would be to seek ways and means of opening up a source 
of revenue for the District of Columbia through better management 
of the D.C. Transit System. Proper management of the D.C. Transit 
System may keep us from having to tap the taxpayers again and 
again for its support. 

I invite your attention to a summary of the earnings of the Capital 
Transit Co. from 1940 through the first 3 months of 1956. This sum- 
mary is from the Congressional Record of May 6, 1956, page 6773, 
and shows net earnings reported to the Public Utilities Commission 
as follows: 


os Sw cits een cba SRTZ OCR 1 AGO fi $325, 816 
a as ee De, SOR ek be cicicepsebshssracensaepiesichiainiaenentnaniceib 878, 274 
a Bg Wiehe iin nn cao eink netted 1, 413, 250 
eee Ltn sn pee 1, 046, 389 
a aaah dan esc da lo p. &} ie. | eee eee ee 897, 461 
Ni ok des haces SEE T, Oe | Si ld ee ea EL 754, 898 
a ae Ss ets 6 Nh Ninian abies 21, 215, 353 
a (93, 416) | 1956 (3 months)__________ * 242 002 
A ae 396, 315 


strat oss net income offset by a $1.739.871 streetcar writeoff. 

#$791,669 net income offset by a $1,033,671 streetcar writeoff. (A statement was made 
by Wolfson that no dividends would be paid following repeal of franchise until company 
was liquidated. ) 


The net income of the D.C. Transit System, Inc., for the calendar 
year 1958 was $445,411.20. My impression is that the Capital Transit 
Co. did not have D.C. Transit’s tax exemption. Hence, the compara- 
tive earnings of the Capital Transit Co. and the D.C. Transit System 
puzzle me. Of course, I am not familiar with the details of the Capi- 
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tal Transit Co.’s operations, nor am I familiar with D.C. Transit’s 
increased labor costs. However, I do understand that D.C. Transit 
received a fare increase, effective September 1, 1958, and that the 
franchise grants concessions with respect to snow removal on District 
of Columbia streets. 

We know, of course, that D.C. Transit’s losses in sideline enterprises, 
such as its $200,000 loss in charter, sightseeing, and limousine services 
during calendar year 1958, reduce the corporation’s earnings, and hence 
push it further and further away from having to pay motor fuel tax— 
while, at the same time, hurting competitive, taxpaying businessmen. 

Mr. Chalk’s testimony of May 19, 1958 before the House Small Busi- 
ness Committee reveals that his enterprises are so intermingled that 
even he occasionally loses sight of the distinctions between them 
(House Small Business Committee hearings, p. 146). 

The Congress has the responsibility to probe the operations of the 
D.C. Transit System. D.C. Transit’s affairs are congressional business 
as long as the corporation receives a tax subsidy. 

It is my feeling that lines of inquiry, among others, should be de- 
veloped into the following: 

1. The accounting and purchasing departments of D.C. Transit and 
Transportation Corp. of America, regarding the use of D.C. Transit’s 
facilities, equipment, and personnel by Transportation Corp. of 
America, and regarding the pricing of services rendered and products 
sold by Transportation Corp. of America to D.C. Transit, as well as 
sales and services of D.C. Transit to Transportation Corp. of America 
and other affiliated companies. Is D.C. Transit bearing any part of 
the operating expenses of collateral enterprises—in particular, ex- 
penses such as fuel, insurance, payroll, and advertising, which may be 
properly chargeable to other Chalk enterprises—Trans Caribbean Air- 
ways, Transportation Corp. of America, or others ? 

2. The Public Utilities Commission’s auditing methods and proce- 
dures in the accounts of the D.C. Transit System. 

3. The possible necessity for organizational changes in D.C. Transit. 
Is the present organization of D.C. Transit capable of carrying it 
forward? 

4. The possible elimination of needless luxuries for D.C. Transit’s 
top management, if such expenses are being borne by the corporation. 
On May 19, 1958, Mr. Chalk testified before the House Small Business 
Committee that Transportation Corp. of America, a wholly owned sub- 
sidiary of Trans Caribbean Airways, Inc., did not own any property 
of a substantial nature other than the White Motor Sales Agency 
(House Small Business Committee hearing, p. 148). Yet, a check 
of the records of the U.S. Coast Guard indicates that Mr. Chalk’s 
yacht, Blue Horizons, a luxurious, Dutch-built, 83-footer, valued at 
several hundred thousand dollars, had registration in the name of 
Transportation Corp. of America, at the time of the hearing. The 
question is whether the D.C. Transit System is paying any part of 
the maintenance and operation of this yacht, directly or indirectly. 

We might take a cue from a careful study of Mr. O. Roy Chalk’s 
proposal for purchase of the New York City Transit System, which 
was submitted to the Honorable Robert F. Wagner, mayor, city of 
New York, on April 28, 1959, by a committee comprised of City Ad- 
ministrator Charles F. Preusse, Andrew D. Beame, John J. Theo- 
bald, Thomas A. Morgan, and William R. White. The committee 
reports states that Mr. Chalk’s scheme for a guaranteed profit would— 
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remove any incentive for efficient operation, since the profit guarantee—via higher 


‘fares or subsidies—would be incorporated in the contract, as Mr. Chalk en- 


visions it, no matter what the cost of operation. In fact, the more inefficient 
the operation, the higher the fare would go, and the greater would be the profit 
going to Mr. Chalk. 

Are costs being deliberately kept high by the D.C. Transit System, 
so that it can return again and again to the Public Utilities Commis- 
sion for fare increases? High costs also keep D.C. Transit’s earnings 
below the 61% percent return on rate base after taxes, which it must 
earn before becoming liable for the gasoline tax. The gasoline tax 
exemption was $361,135 for the 12 months ending August 31, 1958. 

Certainly, we will all agree that the public interest requires that 
the future progress of D.C. Transit be accomplished by eliminating 
waste and extravagance rather than by destroying competitive, tax- 
paying businesses. Therefore, I urge the passage of H.R. 2316 or 
companion bills. 

Thank you. 

Mr. Wit11ams. Thank you for your appearance and testimony, 
Mr. Morris. 

Mr. Morris. Thank you, Mr. Chairman. 

Mr. Wriu1aMs. Our next witness is Mr. Theodore Graff, president 
of the Airline Limousine, Inc., headquarters in Baltimore, Md. 

So you have a prepared statement, Mr. Graff? 


STATEMENT OF THEODORE GRAFF, PRESIDENT, AIRLINE 
LIMOUSINE, INC., DUNDALK, MD. 


Mr. Grarr. Yes, sir. 

Mr. WititaMs. Will you identify yourself for the record, sir? 

Mr. Grarr. Theodore Edward Graff, Friendship Airport, Balti- 
more, Md. 

Mr. WitttaMs. You may proceed. 

Mr. Grarr. My name is Theodore Graff. For 23 years I have 
been the owner and operator of Airline Limousine, Inc., which is the 
ground transportation service at Friendship Airport serving Balti- 
more, Md. 

I appear here today in support of H.R. 2316 in the hope that this 
committee will favorably report it is speedily as possible. 

The operations of D.C. Transit System, Inc., as they are being con- 
ducted currently, present a very real threat to my business, a threat 
which thus far I have been able to defeat, but which, nevertheless, 
constitutes a continuing danger. 

As I understand the franchise granted to D.C. Transit, it was for 
the purpose principally of assuring the continuation of a private 
enterprise mass transportation operator serving the District of Colum- 
bia public. 

Under this franchise, D.C. Transit has now seen fit to invade 
Friendship Airport, which serves Baltimore and certain Washing- 
ton, D.C., passengers, and intrude upon my business there. 

It has engaged in an aggressive advertising campaign seeking the 
business, a campaign which I would assume has cost it several 
thousands of dollars. 

I have knowledge of the fact that at Friendship Airport some of 
D.C. Transit’s top officials have aggressively solicited the airport 
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director and airline managers in an attempt to take over the servicg 
rendered under contract by my company, Airline Limousine, Ine, 

I have three advertisements here that I would like to insert. 

Mr. Wuu1aMs. Insofar as it is po ossible to reproduce those in the 
record, we will be glad to accept them for that purpose. 
(The advertisements referred to follow :) 
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{From the Washington Evening Star, Feb. 9, 1959], 
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{From the Washington Post-Times Herald, Jan. 18, 1959] 
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{From the Washington Evening Star, Dec. 20, 1958] 


JHALK TALKS TO AIRLINES ON FRIENDSHIP Bus RuNs 


O. Roy Chalk, D.C. Transit System owner, today had a brief meeting with 
commercial airline representatives to discuss possible use of Baltimore’s Frienq. 
ship International Airport as a temporary Washington field. 

Also, he announced, he plans. to build a “central air terminal” in downtowp 
Washington, from which passengers can depart—on his system’s bus fleet—fo, 
any airport in the region where they could get the best and quickest plane 
connections. 

Today’s meeting, attended by three of nine airlines invited, adjourned unt 
next month. 

He disclosed his plans after a conference with four officials of the Civil Aero. 
nautics Board yesterday, at which he said he “clarified” his position as favoring 
only temporary use of Friendship. 

“T am not in Washington to be a spokesman for Baltimore,” said the New Yor, 
airline operator and real estate owner, who recently bought out the old Capita} 
Transit System. 


’ 


FAVORS NEW AIRPORT 


“I am for Washington first, last and always, and I would be one of the strongest 
advocates of the need for a second—or even a third—Washington airport, whether 
at Burke (Va.) or anywhere else.” 

But, insisted the president of Trans Caribbean Airways, such a second airport 
could not be ready for service in less than three years, “even if it were authorized 
tomorrow.” 

Meanwhile, he said, it will be necessary to use Friendship as a second Wash- 
ington airport temporarily because of the inconvenience to airlines and passen- 
gers of overcrowding at National Airport. 

To make this feasible, Mr. Chalk said, ground transportation must be provided 
between Washington and the airports. He said he plans to arrange a meeting 
quickly with commercial airlines representatives. 


READY FOR SCHEDULING 


He is ready, he said, to plan scheduling of bus routes from “some point in 
the city” to Friendship. 

Also, Mr. Chalk insisted, a central air terminal in downtown Washington, 
“like we have in New York,” is necessary to make full use of multiple airports. 

“I propose to build one,” Mr. Chalk said, ‘and am looking for a site now.” He 
declared the cost might run from a “few thousand dollars to $100 million.” 

“There is no reason,” he declared, “why D.C. Transit can’t construct it, either 
with or without Government assistance.” 

Mr. Chalk said the terminal would be one at which airline passengers could 
get quick bus transportation to the airport that offered the earliest and best 
air schedules. 

SEES WORKABLE PLAN 


He insisted he is sure the use of Friendship “can work if someone would 
put in the necessary ground transportation.” 

Maryland lawmakers have campaigned for several years for use of Friend- 
ship as a second Washington airport, and the CAB is now considering the idea. 
Airline operators, however, have opposed it because of the time needed to drive 
passengers between Friendship and downtown Washington, as well as to National. 

At the CAB conference yesterday, Mr. Chalk said, were Joseph H. FitzGerald, 
Director, Bureau of Air Operations; John Dregge, A. M. Andrews and William 
O’Connor. 

Mr. Chalk said he was accompanied by attorney Theodore I. Seeman, Irving 
Buckley, a director of both D.C. Transit and Trans Caribbean, and I. B. Goad, 
current chairman of D.C. Transit’s operations committee. 


Mr. Grarr. Thank you, sir. 
My company pays approximately $15,000 annually on a gross 
receipts basis as a franchise tax to Friendship Airport. 
We also pay city and State taxes, including gasoline taxes. 
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p.C. Transit is exempt from these taxes and the tax on motor fuel ; 
hence, it has offered service at discount prices. ane 

I do not ask for special privileges. All I ask is that D.C. Transit 
not be permitted to use its resources in competition with the service 
of other companies. ae Ba! 

Thank you very much for giving me the opportunity to appear 
before you today. 

Mr. WititaMs. Thank you very much. 

Are there any questions ? 

Thank you, Mr. Graff. 

Mr. Harris. I would like to ask Mr. Graff just one question. 

Are you the same Mr. Graff who directed letters to various as- 
sociates of yours throughout the country about this problem ? 

Mr. Grarr. Yes, sir. 

Mr. Harris. Do you have associate members of your company in 
various sections of the country ¢ 

Mr. Grarr. We have an organization 

Mr. Harris. What is your organization ? 

Mr. Grarr. The AG'TA—Airline Ground Transportation Associa- 
tion. 

Mr. Harris. Your letter to your associates in various sections of the 
country was much more explanatory of the problem than what you 
have presented here this morning ? 

Mr. Grarr. Well, you write one, you write another one, then you 
think you are right on one and then you are right on another one. 

Mr. Harris. Well, you are not the DeGraff ? 

Mr. Grarr. No, I am not DeGraff. Herb DeGraff is secretary to 
our association. 

Mr. Wirat1ams. Mr. DeGraff is scheduled to come before the 
committee tomorrow. 

Mr. Harris. That is the gentleman I am referring to. You are not 
the same man ? 

Mr. Grarr. I am just plain Graff. 

Mr. WiiuiaMs. Mr. Vincent Amarosa. 





STATEMENT OF VINCENT AMAROSA, PRESIDENT, WASHINGTON 
SIGHTSEEING OPERATORS ASSOCIATION, INC. 


Mr. Amarosa. Mr. Chairman and members of the committee, my 
name is Vincent Amarosa. I am president of the Washington Sight- 
seeing Operators Association, Inc., which is an association composed 
of 65 independent. sightseeing operators in Washington, D.C. I 
appear here today in support of H.R. 2316, H.R. 4163, and H.R. 4815. 

The gentleman who preceded me made reference to the independent 
small businessmen of the sightseeing industry in Washington. I guess 
I am as representative of the small businessman as we can have ap- 
pearing before this committee. I own and operate one limousine. I 
conduct my business with that one vehicle. These questions that arise 
affect me in part, not as large as some of the bigger operators, but 
they do affect me and, on the whole, many of the other members of 
the association. 

The members of our association all pay District of Columbia taxes. 
The D.C. Transit System is exempt from many District of Columbia 
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taxes, which, we understand, add up to over $1 million annually, based 
on the amount paid by Capital Transit. 

We cannot compete with D.C. Transit in mass transportation. The 
corporation was given a monopoly in that field. But, it is allowed to 
compete with us in charter, sightseeing, and limousine services, Jp 
other words, the taxes we pay help subsidize D.C. Transit’s competi- 
tion with us. 

Since July of last year, four of our members have lost sightseein 
concessions to D.C. Transit System, Inc. The concessions involved 
are the Ainsworth Motel, the Park Silver Motor Hotel, the Commodore 
Hotel, and the Franklin Park Hotel. They were operated by Eugene 
George, Frank P. Enfante, Paul A. Swan, and Raymond Warrenner 
mempectivelgs 

would like to cite to you one of these cases as a typical example 
of how D.C. Transit, Inc., was operated to encroach upon our busi- 
nesses. That is the case of Paul A. Swan, immediate past president 
of our association. 

In retaliation for Mr. Swan’s complaints to the House Small Busi- 
ness Committee, D.C. Transit placed sidewalk sightseeing salesmen 
in front of Mr. Swan’s office, as well as throughout the Washington 
downtown area and outside the White House for the purpose of draw- 
ing away business from Mr. Swan and other association members. 
ag Swan lost his concession at the Stratford Hotel to D.C. Transit, 

ne. 

On October 1, 1958, the Commodore Hotel management informed 
Mr. Swan that effective October 15, 1958, his company, Federal Sight- 
seeing Tours, could no longer have the sightseeing concession at that 
hotel. His successor was D.C. Transit System, Inc. 

Mr. Swan paid the Commodore Hotel $75 per month for the sight- 
seeing concession, with a gross revenue coming to his company of 
about $6,000 annually. The management of the Commodore Hotel 
informed him that D.C. Transit System is paying the hotel a con- 
siderably larger fee in the form of a percentage. He was told that 
he could not possibly meet D.C. Transit’s proposition. 

Mr. O. Roy Chalk, president of the D.C. Transit System, seems 
unaware that one of his responsibilities to the community is to help 
keep the free enterprise system alive—a system from which he has 
derived considerable benefit. Despite the fact that the welfare of 
over 100 small businessmen hangs in the balance, he thinks and 
speaks only of his rights, and keeps beseeching the Congress for 
additional subsidies to strengthen his tax-exempt monopoly. As he 
sees it, we are expendible. 

I would like to refer to a statement that Mr. Chalk made to the 
press. That statement is dated May 14, 1958, and appeared in the 
Washington Daily News, captioned “Chalk denies he is out to get 
the little fellow. He said he was quite distressed at charges that 
he was a utility tycoon and used goon-squad tactics. ‘I would not hurt 
anyone, particularly small businessmen,’ he said. ‘I have been battling 
big business all my life’.” 

Well, Mr. Chalk may say one thing, but he appears to act in a differ- 
ent way. because I received a phone call last night. I have not had 
an opportunity to confirm it, but another one of our members allegedly 

has lost another motel—and he is a small businessman, he operates two 
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jimousines—to Mr. Chalk’s D.C. Transit System. These things go 
on despite the statements of Mr. Chalk. 

Mr. Chalk’s attitude is that anyone whose pocketbook status is 
smaller than his is an inferior person. However, it is true that our 
hank accounts are considerably smaller than his. We have not 
Jearned how to feed at the public trough. 

The D.C. Transit System has a powerful transit monopoly. It 
has at its disposal finances, equipment, personnel, advertising funds, 
and an advertising medium that no charter, sightseeing, or limousine 
company in the District of Columbia can match. The corporation 
operates over 800 buses and 500 streetcars. These vehicles, which 
traverse the city, are used by the corporation to advertise its charter, 
sightseeing, and limousine services, as well as other of Mr. Chalk’s 
enterprises. 

It has been said that an outside advertiser would have to pay D.C. 
Transit four figures per week for the same volume of advertising. At 
the House Small Business Committee hearing, and at the PUC fare 
hearing last year, the PUC indicated that for the year ending Decem- 
ber 31, 1957, D.C. Transit spent $335,000 for advertising and promotion 
out of less than $500,000 revenue in charter, sightseeing, and limousine 
services. In addition, its losses are carried by the mass transit system. 
Wecannot have losses and stay in business. 

Mr. Chalk says he has no desire to put small business out of business, 
and he would not hurt anyone, but he continues to try to extend D.C. 
Transit into every form of transportation in the District of Columbia 
area—limousine, charter, sightseeing, suburban routes, routes to the 
airports, helicopter service, and interstate limousine service. 

It is only a matter of time before all of us will be put out of 
business, unless the Congress provides adequate protection for us 
against the devastating competition of D.C. Transit. ‘The speedy en- 
actment of this legislation appears to be our only hope. 

Thank you for permitting me to appear before this committee today. 

Mr. Witiiams. Thank you very much, Mr. Amarosa. Your opinion 
of Mr. Chalk is apparently not too favorable, I assume, from what you 
have said, and possibly with or without reason, I don’t know. 

I would like to ask you one or two questions about the laws under 
which sightseeing concerns operate in the District of Columbia. Just 
what laws or rules or regulations in the District of Columbia laws 
apply to sightseeing operations? Are you subject to any regulation 
at all? 

Mr. Amarosa, Yes, sir, we are. PUC regulation, hack inspector 
regulation. 

Mr. Wuu1aMs. To what extent are you regulated, as to your fares? 

Mr. Amarosa. No sir, we are not regulated as to fares. Our equip- 
ment must, of course, conform with District of Columbia standards for 
public vehicle-for-hire equipment. ‘The guides in the business must 
meet the standards that are made and maintained by the District of 
Columbia government through the hack inspector’s office. We are 
subjected to the taxes that all businesses are subjected to. We have 
noexemptions. 

Mr. WutaMs. If I wanted to set up a sightseeing operation for 
my automobile and I could qualify as a guide, then would I have any 
difficulty in getting a license to do that ? 
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Mr. Amarosa. No sir, not you, being of good moral character. 
That is one of the requirements. 

Mr. Witu1ams. Assuming that I could qualify as a guide, had-a 
driver’s license, and the equipment, then I could get a sightseeing 
permit solely on that basis; is that correct ? 

Mr. Amarosa. Yessir. 

Mr. Wituiams. Are there any laws that govern the competition or 
the competitive prices among the sightseeing operators in Wash- 
ington ? 

Mr. Amarosa. Nosir, not to my knowledge, Mr. Williams. 

Mr. WuuiaMs. Mr. Staggers. 

Mr. Sracerrs. I would like to know this. You said there are no 
laws governing the limousine service at all ? 

Mr. Amarosa. There are no specific laws to my knowledge, sir, 
governing the amount or the entry of anyone into the sightseeing babi. 
ness, no sir. 

Mr. Sraccers. What about fares ? 

Mr. Amarosa. There are no laws at present governing fares for 
sightseeing services. We were requested by the PU Coe were 
or dered, IL will amend that-——we were ordered by the PUC to file by 
January 5 of this year a listing of the prices we charge, the places we 
visit, the approximate time it takes for these tours. But that was 
information we furnished to the PUC. The PUC has not promul- 
gated any orders in restricting or defining how much, where we take 
people, how long, or any thing else. 

Mr. Sraaccers. It is alleged here somewhere that the District’s 
transit system has lost money in its charter, limousine service. Do you 
know where that comes from ? 

Mr. Amarosa. The source of that information is the PUC. The 
PUC indicated at the hearings of the House Small Business Com- 
mittee that. for the year ending December 31 they spent $335,000 out 
of a $500,000 revenue. They spent $335,000 for advertising and 
promotion. Those are the PUC figures that they indicated at that 
hearing. Of course, I, myself, do not have access to D.C. Transit’s 
books, but these were the figures that were brought forth by PUC 
at that time. 

Mr. Sraacers. I notice on the second page of your testimony that 
you say that “D.C. Transit placed sidewalk sightseeing salesmen in 
front of Mr. Swan’s office.” 

Mr. Amarosa. Yessir. 

Mr. Sraacers. They were trying to get business for D.C. Transit, 
is that right? 

Mr. Amarosa. Yessir. 

Mr. Sraccers. D.C. Transit was paying them ? 

Mr. Amarosa. Yes, sir. 

Mr. Sraccers. Were they charging that to the monopoly they have 
in the District—the operation of it? 

Mr. Amarosa. Again, I en Mr. Staggers, I have no access of 


my own personal knowledge. don’t know that they have separate 
bookkeeping accounts for cantina: charter or any other services 
that D.C. Transit may render to the public. I do not know that. 


a on the basis of the testimony I have heard rs previous hearings, 
I do not believe there is any separation of their sightseeing service 
and the mass transportation service. 
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So it is reasonable to assume that the two are one in the books 
of D.C. Transit; that is to say, the salesmen’s salaries are paid out 
of D.C. Transit Corp.’s funds and there is no separate entity for sight- 
seeing as against mass transportation. 

Mr. Sraqcers, They lost $225,000, 1 believe that was the testimony 
before the Small Business group in the 2 years of 1957 and 1958. 
Would you assume that that money came out of D.C. Transit System’s 
funds then ? 

Mr. Amarosa.: Yes, sir. 

Mr. Sraceers. I think that is the only proper assumption you could 
give. Evite 

Mr. Amarosa. Yes, sir. 

Mr. Sraccers. Do you think, then, if we cut off the exemption 
they had in taxes that that might equalize the situation a little bit? 

Mr. Amarosa. Well, it would mean this. I don’t know that it 
would equalize. It would mean that they are then placed on the 
same footing as myself and other members of the association. 

Mr. ‘Sraccers. They would not go out and compete against the 
people who didn’t have that advantage. 

Mr. Amarosa. If an individual is vindictive enough to continue 
an operation despite the red ink that is flowing- 

Mr. Sraccers. Say A gas company operates as a monopoly but 
it says, “All right, ‘T am going to compete with the electric com- 
pany. I am going to build myself an electric generator and compete 
for lighting. We are going to go into another field. Maybe we 
will want a little tax exemption on the coal we buy.” They com- 

ete against the electric company. Do you think that would be al- 
ol very long, or not? 

Mr. Amarosa. Not as a public utility where an electric company 
is regulated by a public utility. 

Mr. Sraccers. They would not be allowed to do it. They would 
not be allowed to compete against the electric company. 

Mr. Amarosa. I don’t think s SO, Sir. 

Mr. Sraccers. They have been putting all these sidewalk sales- 
men out soliciting business for D.C. Transit. Somebody is paying 
for that. Certainly the people of the District of C olumbia and the 

taxpayers of the Nation, in fact, are subsidizing D.C. Transit. That 
hurts your business or any other business. 

I don’t say they have no right to go into any business they want 
to—that is the American system. But I don’t think they should be 
allowed to have tax exemptions. 

That is all I have. 

Mr. Amarosa. Thank you. 

Mr. Witu1ams. Mr. Amarosa, I have one more question with re- 
gard to the rules and regulations under which you operate. Do the 
Public Utility Commissioners ever issue a set of rules or regulations 
which will be governing in your line of work? 

Mr. Amarosa. There is authority in the Public Utility Commission 
in which the operation of vehicles for hire, such as taxicabs and 
limousines, is written out. But the method of operation of those 
vehicles is to my knowledge not spelled out. That is to say, we must 
operate on fixed routes, we must charge sightseeing tourists a fixed 
sum for visiting certain buildings or certain tours as they may be set 

4582459 ——4 
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up. There is not to my knowledge at this time any such regulations, 

Mr. Wiuu1aMs. Then insofar as the law is concerned, you could 
charge Mr. X $10 for a certain tour and Mr. Y could come behind him 
and you would let him buy it for $5, if you wanted to, without violating 
any rules or regulations ? : 

Mr. Amarosa. That is true, with this interpretation. As I stated 
earlier, the Public Utilities Commission requested we file with them 
a statement indicating our sightseeing tours, our fares for those tours, 
the type of tours, how long they take, et cetera. 

Those were filed by January 5, 1959. That was the date. 

Now as to whether those are binding or regulatory, I hesitate to say, 
because there has been no test. I assume that the PUC does have the 
authority to request that, and not being an attorney in that field, I 
would not know—in fact, I am not an attorney in any field—but not 
knowing specifically how far their authority extends and if they 
can institute punitive measures if you don’t comply, I don’t know. 

Mr. Wuu1aMs. Then on the assumption that the Commission does 
not have regulatory authority I am wondering by what authority 
they request such information and to what use they would put it once 
they received it. 

Mr. Amarosa. They have that authority to request it and I would 
assume the authority as well to enforce such regulations that they 
set up. 

I _ not believe that they have contemplated or, rather, enacted any 
regulations to implement the request for information order that we 
complied with on January 5 of this year. I do not believe that. 

It is an area which is new and, havelore, subject to a good bit of 
question. 

Mr. Wiriu1aMs. With regard to the placing of sightseeing salesmen 
around the office of Mr. Swan and that type of practice, were com- 
plaints made to the Public Utilities Commission about that ? 

Mr. Amarosa. I hesitate to answer definitely. I am inclined to 
believe that such complaints were made, sir. 

During my term of office I have not corresponded with the PUC 
on that and I don’t believe my predecessor did because this being in 
an essence unregulated, it is open, competitive to anyone, I don’t 
believe any such complaint was made, sir. 

If it were in the mass transportation field, of course, there would 
be. But this being completely separate and open, I doubt it. 

Mr. Witurams. The reason I am asking these questions, the law 
under which you would be regulated would be subject to the jurisdic- 
tion of the District of Columbia Committee rather than this com- 
mittee. 

I would like to know the extent of authority exercised by the Public 
Utilities Commission in this respect. According to your statement 
insofar as you know they exercise no authority ? 

Mr. Amarosa. Well, they do exercise authority, sir; they do through 
the Public Utilities Commission and the Hack Inspectors Office. I 
know this to be a fact, that they can revoke the guide license of an 
individual for cause which can be overcharging, that is to say, not 
complying with the terms of the verbal contract that they have offered 
in their brochures, that is to say written in the brochures and verbally 
made to prospective sightseeing visitors, things of that nature, then 


defin 
all t 

M 
ness 
unfa 


not < 


lates 
indv 


able 
the 


duc 
et 
ess 


en Se 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 45 


definitely they cannot do this, this, and this, because the law gives 
all the authority to D.C. Transit. 

Mr. Wiu1aMs. Would it be your feeling that the sightseeing busi- 
ness should be regulated so as to eliminate what might be termed 
unfair practices, unfair business practices? 

Mr. Amarosa. Well, we are getting into an area there where I have 
not come forth on that proposition here this morning. 

Mr. Wi.uiaMs. I understand that. 

Mr. Amarosa. But you are raising a question, should it be regu- 
lated in essence so that we can eliminate any bad effects of unregulated 
industry. 

Mr. Wruu1aMs. Do you feel that you would encounter insurmount- 
able problems if the Public Utilities Commission undertook to regulate 
the commissions and fees which you would charge for your work? 

Mr. Amarosa. Not necessarily. However, I think in the past and 
to date the method in which we have been operating has proven con- 
ducive to good business practices here in this field. Whenever we 


get into the encroachment of more regulations in a field, we run into 
less desirable aspects. 


Mr. Wixu1aMs. Are there any questions? 

Thank you very much, Mr. Amarosa. 

Mr. Amarosa. Thank you, Mr. Williams, and gentlemen. 

Mr. WituiamMs. Mr. Manuel Davis. 

How long is your statement, Mr. Davis? 

Mr. Davis. I think it will take me about 15 minutes. 

Mr. Witttams. It is 12 o’clock now. We obviously are not going 
to be able to continue very long. Would you be available this 
afternoon ? 

Mr. Davis. Yes, sir. 

Mr. WituiaMs. We haveseveral other witnesses scheduled to appear. 
If we could get one of them who might have 5 minutes for his state- 
ment, if it would be all right with you, we could permit him to go on 
now. 

Mr. Schott, Mr. Burroughs, Mr. Walsh, Mr. Stone, are any of these 
gentlemen in the room? 

Mr. Davis. At the time I appear may I ask that Mr. Robert Mitchell, 
the general manager of A.B. & W. Transit Co., sit alongside with me 
because he represents the other Virginia company ? 

In that way we might save considerable time of this committee by 
his making a very short statement and also you may want to ask him 
some questions. 

Mr. Witiiams. We will be very glad to accommodate you in that 
respect. 

Is there anyone who has a statement who feels he might be able to 
conclude his statement in a brief time ? 

Mr. Evxrns. I believe I can. Iam Barrett Elkins, general attorney 
for the Eastern Greyhound Lines, division of the Greyhound Corp. 

Mr. Witurams. Are you Mr. Burroughs? 

Mr. Ex.xrins. No, I am Mr. Elkins. I don’t believe you have me 
on the list. I wired you last night that I would be here this morning. 

Mr. WitturaMs. I believe, Mr. Elkins, we will let you arrange the 
time to appear with the clerk, inasmuch as you were not scheduled 
to appear. Under the circumstances, finding myself alone and not 
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wanting to conduct a one-man hearing, with the House in session, the 
committee under these circumstances will stand adjourned until 2:39 
this afternoon, assuming that we can receive permission from the 
House to sit during general debate on legislation scheduled for the 
House. 

The subcommittee will stand adjourned now until 2:30, at which 
time Mr. Davis will be the first witness called. 

(Thereupen, at 12:05 p.m., the subcommittee was recessed, to 
reconvene at 2:30 p.m., same day.) 


AFTERNOON SESSION 


Mr. Movutper. The next witness is Mr. Manuel J. Davis, attorney 
at law. . 


STATEMENT OF MANUEL J. DAVIS, ON BEHALF OF THE WASHING. 
TON, VIRGINIA & MARYLAND COACH CO., INC., ACCOMPANIED 
BY ROBERT MITCHELL, EXECUTIVE VICE PRESIDENT AND GEN- 
ERAL MANAGER, A.B. & W. TRANSIT CO. 


Mr. Davis. I havea prepared statement, sir. 

Mr. Moutper. Will you identify yourself for the record ? 

Mr. Davis. My name is Manuel J. Davis, vice president and gen- 
eral counsel of the Washington, Virginia & Maryland Coach Co. 

I appear here in support of H.R. 2316 and the bills of similar 
import. 

Prior to the recess this morning, the chairman, Mr. Williams. 
authorized Mr. Robert Mitchell sitting at my right to sit here with 
me at the table. 

Mr. Mitchell is executive vice president and general manager of 
the A.B. & W. Transit Co. and at the conclusion of my statement he 
will have a short statement to make. These two companies which 
are represented by Mr. Mitchell and myself I believe comprise the 
two Virginia companies that operate in the northern part of Vir- 
ginia to the District of Columbia and return through the Interstate 
Commerce Commission authority and the State Corporation Com- 
mission of the Commonwealth of Virginia. 

My name is Manuel J. Davis. I am an attorney at law in the Dis- 
trict of Columbia and the Commonwealth of Virginia, and appear 
before this committee in the behalf of the Washington, Virginia, and 
Maryland Coach Co., Inc., in support of H.R. 2316 et al. to insure 
effective regulation of the D.C. Transit System, Inc. 

The Washington, Virginia, & Maryland Coach Co. operates a 
motor carrier operations system over regular routes in Arlington and 
‘Fairfax Counties, Va., on the one hand, and on the other, over specified 
streets in the District of Columbia holding out in addition to its 
regular route service a charter service for and in behalf of govern- 
mental agencies in its authorized territory. 

Operations have been conducted since June of 1926. Its certificate 
authorized operations over 36 regular routes, and in addition it holds 
authority to transport passengers and their baggage in charter opera- 
tions over irregular routes between points in Arlington and Fairfax 
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County, Va., on the one hand, and on the other, points in Maryland 
and the District of Columbia. 

It holds out as willing to institute joint through-bus service in both 
charter and regular route service between points in Virginia and on 
its regular route service between points in Virginia and on its lines 
with connecting carriers to which the Government may require service. 
In addition thereto it holds incidental charter authority from the 
Interstate Commerce Commission to initiate charter operations along 
its routes. 

W.V. & M. has been found by both the Interstate Commerce Com- 
mission and the State Corporation Commission of the Commonwealth 
of Virginia to be fit, willing, and able to perform the services thereto 
referred to. 

The facts hereinafter related were taken from the recommended 
report and order by the joint boards and examiner issued on March 19, 
1958, referred to as ICC No. 103033 (Sub No. 1), et al. in order that 
an impartial statement of the facts may be related. 

On June 14, 1954, the Secretary of Defense issued a directive that resulted 
in the discontinuance of the operation of military-owned facilities, and required 
that for the transportation requirements of the Department in the Washington 
area they be handled by commercially owned and operated transport facilities. 

The Facilities and Service Division of the Office of the Secretary of Defense is 
responsible in behalf of the Department of Defense, in Metropolitan Washington 
area, among others, for the transportation of Department of Defense employees. 
The contracts were operated between June 1954 and June 1957 by the Virginia 
companies. 

The contracts came up for rebidding for the following year in 
June 1957 and on the basis of the lowest bid, D.C. Transit was awarded 
all four of the contracts being offered. In computing its costs for 
the services to be rendered under these contracts, D.C. Transit cost 
factors did not include the total wages of its bus operators. 

It listed 10 cost items, including bus operator wages for a total cost 
of 17.56 cents per mile. The joint board and examiner found wages of 
bus operators of D.C. Transit to be actually 16.7 cents per mile. Based 
on the actual figures placed in the record by D.C. Transit and the cost 
of bus drivers determined by the joint boards and examiner, they 
found D.C. Transit’s direct cost as applied to these Government con- 
tracts to be 34.26 cents per mile, these factors did not include such costs 
as Virginia license tags, Virginia fuel taxes, performance bond on con- 
tracts, insurance for personal injuries or damages, costs for getting 
bus to and from the garage to the Navy Annex, to originate and 
terminate the trip, depreciation, maintenance, labor costs, administra- 
tion, and general expenses. 

Had these additional costs of operation been added to D.C. Transit’s 
admitted and determined costs of operation, D.C. Transit’s cost of 
operation would have exceeded the contract price of 3514 cents per 
mile charged the Department of Defense. 

The contract referred to herein is D.C. Transit’s exhibit No. 55 in 
the case herein referred to, wherein D.C. Transit renders scheduled 
service by contract to the Department of Defense between the Navy 
Annex in the Commonwealth of Virginia and Fort Meade in the State 
of Maryland. 

Now it is respectfully submitted that the systemwide cost of opera- 
tion of the D.C. Transit Co. for the period ended 10 months October 
30, 1957, was 62.6 cents per mile. 
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_ D.C. Transit publishes a tariff, identified as MP-1-ICC No, ¢ 
issued. November 5, 1957, effective December 8, 1957, covering charter 
movements and in it fixed its rates from 74 cents to 88 cents per 
revenue mile, 

Prior to July 1, 1957, D.C. Transit did not either in a regular route 
or irregular route service, transport passengers from points in Virginia 
to the District of Columbia and return. 

The question was raised by the protestants in the proceedin 
heretofore referred to, as to whether D.C. Transit had the authority 
to render the services in question under the franchise granted to it 
by the Congress of the United States. This issue has been left to 
the courts to determine. 

The question naturally arises as to how can D.C. Transit offer to 
render the said service at such nominal costs? 

The answer becomes obvious after a full study is made of its opera- 
tions under the franchise granted to it by the Congress of the United 
States. Under its franchise D.C, Transit is exempt from paying the 
District of Columbia gross sales tax, compensating use tax, excise tax 
on the issuance of titles to motor vehicles, tangible property tax, mile- 
age tax, and corporate franchise tax. 

If the corporation does not make a 614-percent return it is exempted 
from the District of Columbia motor fuel tax and real estate tax. The 
fuel tax exemption for the 12-month period ended August 31, 1957, 
amounted to $376,000. 

Applying these exemptions to its costs of operation it becomes quite 
obvious that no carrier of passengers by bus can successfully bid 
against D.C. Transit unless it enjoys the same exemptions, and there 
are none that do. 

It is the contention of W.V. & M. that D.C. Transit Co. does not 
have, nor should it have, the authority to originate bus passenger 
services from the governmental agencies situated in the Common- 
wealth of Virginia to other parts in the United States, whether it be 
the District of Columbia or Chicago, II1., as long as there are certified 
common carriers of persons by bus operating in the said area. 

With the exception of the Pentagon operation abandoned after the 
War by D.C. Transit’s predecessor, D.C. Transit prior to 1957 did 
not, nor did it ever render any bus services for passengers originating 
in the Commonwealth of Virginia to other parts of the country. 

W.V. & M. has operated its services to the public since 1926 without 
interruption. It is in need of this Government contract revenue in 
order that it may render a full, complete, and adequate service to its 
patrons. Being deprived of this additional revenues causes the coach 
company to either, in part, seek increases in its fares or curtail certain 
of its services. 

W.V. & M. does not fear competing for this additional business. 
But it alleges that you cannot successfully operate a public service 
upon which a portion of the public is dependent when it is caused to 
bid for business against a competitor that submits its bids below its 
known and fixed costs. 

This D.C. Transit is able to do by virtue of the special treatment 
and status afforded it under the legislation giving it authority to 
operate in the District of Columbia. For a full and complete résume 
of this subject matter, I refer you to the report and order of the Joint 
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Boards and Examiner, issued on March 19, 1958, No. MC-103033 et al., 
sheets 7 and 8. 

In summing up and in the statement of its conclusion on the said 
point, the Joint Boards and Examiner stated on sheet 14, and I quote: 

We also are of the belief that the Commission’s duty to foster sound and eco- 
nomical condition in the transportation industry cannot be fulfilled by singling 
out one carrier among many and giving that carrier authority to perform a 
different type of service, although its general holding out is the same as every 
carrier in the area. This is particularly true where the favored carrier enjoys 
certain economic advantages which could result in the application of lower 
eontract carrier charges. 

W.V. & M. contends that it was never the intent of the Congress of 
the United States that D.C. Transit should be authorized to originate 
bus passenger service in the Commonwealth of Virginia to other 
points in the United States whether it be as a common carrier, char- 
ter carrier, or contract carrier. 

The patrons of this company and the other Virginia companies, 
living or residing in the Commonwealth of Virginia have received 
full, adequate, and complete services from these companies. Each 
of these companies hold themselves out to render these services to the 
public. There is no lack nor need for additional services of this 
nature. 

D.C. Transit contends that it has the authority to render the said 
service in the Commonwealth of Virginia by virtue of the authority 
granted to it under its franchise. 

This matter can only be cleared up by this Congress by restricting 
D.C. Transit’s operation to that of a mass transportation carrier of 

assengers originating and operating its services to its patrons in 
the District of Columbia. 

Mr. Mouuper. Before Mr. Mitchell makes his statement, I want 
to ask you this question: You have quoted from the report on the 
Joint Boards and Examiner on page 1, I believe, of your statement. 

Mr. Davis. Yes, sir. 

Mr. Moutper. I want to ask you this: Did the Joint Boards and 
Examiner find for your company or for the D.C. Transit Co. ? 

Mr. Davis. The Joint Boards and Examiner found for our com- 
pany and all companies other than the D.C. Transit Co. 

owever, when this decision was appealed to the full Commission, 
the full Commission reversed the entire findings of the Joint Boards 
and Examiner and found that the traflic in question was not common 
carrier traffic but was contract carrier authority, and therefore D.C. 
Transit has the right to engage in this service if it would comply 
with certain conditions. 

I also must say in this regard that the Commission also singled out 
four other companies, of which the company I represent and the com- 
pany which Mr. Mitchell represents were also given the same right 
tomake application for contract carrier rights. 

We have not utilized that authority. We are appealing that decision 
again to the full Commission, contending that that service is common 
carrier service, not contract carrier service, and all the other com- 
panies are doing the same thing, and we are now awaiting the decision 
of the Commission. However, it is far from being determined because 
counsel still have a right to file briefs and considerable time will elapse. 

Mr. Moutper. In view of the cost statement by the Boards as you 
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quoted on page 4 of your statement, why did they reach this decision? 
What was the basis for the decision in view of the quotation which you 
have given us on page 4? 

Mr. Davis. I just want to be sure I understand your question. 

What was the basis for the Joint Boards and the Examiner’s 
decision ? 

Mr. Moutper. For the Commission’s. 

Mr. Davis. For the Commission’s decision ? 

Mr. Moutper. Yes. 

Mr. Davis. That is very difficult to explain because I think if you 
will be kind enough to read the decision, the Commission goes way out 
of its way to explain why the service in question might be common 
carrier service and not contract carrier service, and then goes on to 
show what is in its opinion lacking in order to be common carrier 
service, and then terminates by saying that as long as it is not common 
carrier service, it has got to be some type of service and we therefore 
hold that it be contract service. 

Mr. Movutper. You are familiar with the House bill that passed 
recently exempting such companies as your company and others. You 
are familiar with that? 

Mr. Davis. Yes, sir. 

Mr. Moutper. What taxes which you list on page 3 would you not 
pay if this House bill becomes law ? 

Mr. Davis. I would say that we would be exempt from all taxes 
that the D.C. Transit Co. would be exempt from, other than the pay- 
ment of gasoline tax and real estate tax. 

Mr. Movtper. Mr. Mitchell, will you proceed ? 

Mr. Davis. May I, before we get into that, in further explanation 
of that, say that the essence of our complaint.or at least the W.V. & M. 
Coach Co. complaint stems from the fact that we contend that D.C. 
Transit has no right or it was never the intention of Congress that 
D.C. Transit have the right to go over into the Commonwealth of 
Virginia to originate either common carrier or contract service or 
charter service, and it is exactly what they are doing when they go 
over into Arlington County and Fairfax County and originate services 
over there to the Government at the costs which I have specified before 
you today. 

Mr. Movurper. Yes. What explanation can you give—you have 
given some explanation—as to the cost of operation where you list 10 
cost items at a total of 17.56 cents per mile, and then later you allege 
that the D.C. Transit cost of operations exceeds the contract price of 
3514 cents per mile charged the Department of Defense, if all of 
their cost items had been actually listed and included. 

How can they operate? Are they operating at an actual loss, sir? 

Mr. Davis. Sir, you then get to the essence of what was being said 
to you here this morning. It is our contention that they are 
deliberately operating these services at a loss. These loss figures go 
into their overall picture. They are putting us out of that business. 
They are wiping out the competitor. 

Secondly, they lose nothing by it from a financial standpoint because 
in the final analysis if they do not show a 6.5 percent return, then they 
can come in for the full return. 
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Let’s say they show merely a 3 percent return or a 2 percent 
return or a 4 or 5 percent return. They are still entitled to that 6.5 
percent. 

Mr. Movwper. On the rate base? 

Mr. Davis. On the rate base. 

Mr. Movutper. What is your feeling about charter services also 
being regulated on the rate basis? 

Mr. Davis. We say that first of all they have no right to be over 
there because they are outside of the District of ¢ ‘olumbia. They 
are originating services which are not normally known as mass 
transportation ser vices. 

Thirdly, if this Congress of the United States feels that they belong 
over there, then they should be caused to submit bids which are all- 
inclusive of their costs, all their costs, their total costs. And by total 
costs I have listed for you here today those costs which they did include. 

I have also listed for you those costs which they did not include. 
If you go then to their regular operations costs, which I have told 
you about here tod: ay, whic +h are somewhere in the nature of 62 cents 
plus per mile, and here they are bidding on contracts for 35 cents 
amile, you get some of the significance of what Iam tr ying to point up. 

Mr. Mourper. The District Commission should take steps to 
allocate the costs, shouldn’t they ? 

Mr. Davis. I would say, sir, that the District Commission, the Dis- 
trict of Columbia Public Utilities Commission, would have no 
jurisdiction. 

Mr. Movutper. That brings up another point. How do they 
operate in Virginia or Maryland without a license or permit from 
the Public Service Commission as we would have in my home State, 
a certificate of convenience and necessity ¢ 

Mr, Davis. As a common carrier they are required to secure 
from the Interstate Commerce Commission a—— 

Mr. Moutper. Yes, but also from the State, isn’t that correct? 

Mr. Davis. If they are operating an intrastate operation within 
the Commonwealth of Virginia, they must secure a certificate 
or permit from the State Corporation Commission of the Common- 
wealth of Virginia. 

Mr. Mouuper. Yes. 

Mr. Davis. They are not engaging in any common carrier service in 
the Commonwealth of Virginia intrastate. They are not. What 
they are doing, I want to make that point clear, when they pick the 
people up in the Commonwealth of Virginia, they are bringing them 
over to the District of Columbia. They are not operating solely within 
the State of Virginia. 

Mr. Movtper. In other words, they are not picking up passengers at 
any point within the State and then letting them off at another point 
within that State ? 

Mr. Davis. Within the District of Columbia. Therefore you get an 
interstate movement and we get the involvement with the Interstate 
Commerce Commission. 

Mr. Movutper. Of course, the Utilities Commission does regulate 
what they allow here on the rates, not in the State but within the 
District of Columbia. 
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Mr. Davis. Within the District of Columbia? The answer to that 
would be “No,” for the present. You heard testimony here this morn. 
ing where one witness testified that there was an order issued by the 
Public Utilities Commission requiring all persons who engage jn 
charter or sightseeing service in the District to file their tariffs by 
January 5, 1959. That is for the first time to my knowledge at least 
since I have been practicing law that we ever had to do such a thing, 
I know our company did file our tariffs with the Public Utilities 
Commission. Now just what the purpose of that was, what they intend 
to do about it, I couldn’t say. But I can say this: That there has 
been no regulation which has flowed from the filing or the result of 
the filing of those tariffs by any of the companies. 

Mr. Mouxtper. Mr. Davis, whereas a Public Utility Commission in 
the District might have some difficulty allocating what is under the 
contract, it is true is it not that the Public Utilities Commission in 
the District does have control over what is charged to expenses on 
which the rates within the District are based ? 

Mr. Davis. Now you are referring to the District, the D.C. Transit 
Co., sir? 

Mr. Moutper. Yes, sir. 

Mr. Davis. I would say, yes, sir. 

Mr. Movutper. So that while they may not regulate what goes into 
the contract costs, they are certain to regulate whether or not the costs 
that did not go into the contract are charged to the passengers in the 
District of Columbia. 

Mr. Davis. May I point up one fact with respect to that because I 
think it becomes very significant. 

The answer there is very truly yes. However, we do know—and I 
don’t have a copy of the order with me—that when D.C. Transit went 
before the Public Utilities Commission seeking a fair increase for the 
purposes of computing its costs and its revenues, more particularly in 
this case its costs, it deleted the losses that D.C. Transit suffered during 
a given period as a result of losses in its limousine and let’s say charter 
operations. 

I believe the charter was included as well. It deleted that from the 
base in computing what D.C. Transit was entitled to as a just and 
reasonable fare. 

However, when it comes time to determine what is 6.5 percent, it 
then excludes any consideration of those factors because it merely 
considers the 6.5 percent of the base so that the D.C. Transit. realizes 
the full money that it would receive disregarding that factor which 
may be a bookkeeping factor for the purpose of computing what a 
reasonable fare may be. 

Mr. Movtper. Mr. Davis, I appreciate that may be what it is 
doing. The question was it has the authority ? 

Mr. Davis. It does, sir, in my opinion. 

Mr. Movxper. Does that complete your statement, Mr. Davis? 

Mr. Davis. Yes,sir. I do want to point out something that I didn’t 
cover in my statement, but I think in that this morning there seemed 
to be some question about what we in the transit industry thought this 
bill covered. 

I want to say that as far as we are concerned, this bill intends from 
its language as we interpret it to take D.C. Transit as an operating 
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guthority within the rights given to it by this Congress, take them out 
of the sightseeing and charter business. 

Mr. Moutper. Entirely out of it ? 

Mr. Davis. Out of it, and if they desire to go into it, they must go 
into it as a separate entity, a separate corporation with separate assets. 

Mr. Moutper. That was my point this morning in asking the ques- 
tion that I asked because it seemed as though the author of the bill 
disagreed with that theory. 

Mr. Davis. I could not follow them at all. 

Mr. Movutper. I certainly couldn’t either. I think it is very clear 
that what you have stated is the meaning as I construe the language 
in the bill. ) 

I think you place a correct interpretation upon it. 

Mr. Davis. I can’t come to any other conclusion after reading it 
and studying it a considerable number of times. 

Mr. Moutper. Unless as you say a subsidiary company is formed 
separate entirely from D.C. ‘Transit. 

Mr. Davis. Yes. 

Mr. Moutper. You are absolutely right. 

Now, Mr. Mitchell, will you proceed ? 

Mr. Mircuet.t. My name is Robert T. Mitchell. I am executive vice 
president of the Alexandria, Barcroft & Washington Transit Co., 
which operates under the name of A.B. & W. Transit Co. My office is 
located in Alexandria, Va., and I appear here today for A.B. & W. in 
support of H.R. 2316 and the other two bills concerned in this hearing. 
These bills purport to insure effective regulation of the D.C. Transit 
System. I fully concur with the statements that have just been made 
by Mr. Davis insofar as they relate to the invasion of Virginia territory 
of the two companies represented by him and me by the D.C. Transit 
System. 

Ihave been engaged in the transit industry in the Washington, D.C., 
area for more than 30 years. I am one past president of the Virginia 
Passenger Bus Association, now a member of its board of directors. 
Iam on the board of directors of the American Transit Association, 
and chairman of its Washington affairs committee. 

A.B. & W. Transit Co. and its predecessors have been engaged in the 
mass transportation of persons in the Washington, D.C., and northern 
Virginia area since 1921. The company holds appropriate operating 
authority from the Interstate Commerce Commission, the Virginia 
Corporation Commission and the Public Utilities Commission of the 
oo of Columbia to conduct the services that are offered to the 
public. 

A.B. & W. employs approximately 400 persons, has 223 motor 
coaches licensed, does a gross annual business of approximately three 
and a half million dollars. In addition to the regular route service 
of the company, A.B. & W. engages in special and charter operations 
of persons cS motor coach. 

The D.C. Transit system entered the field of special charter, sight- 
seeing and limousine service in a much more aggressive manner than 
its predecessors had engaged therein prior to August 1956. 

The D.C. Transit’s desire to enter into the charter field in Virginia, 
which its predecessors had not done and concerning which there is 
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still some question as to the extent of their authority to do so, D.C, 
secured permits to do certain intra-Virginia business. 

It then bid on all U.S. Government bus services which were offered 
to commercial operators in the Washington area. In all the years 
that my company has competed for special and charter business with 
the transit companies operating in and around the Washington area, 
it has always been able to secure its share of the business. 

However, we suddenly find ourselves in a position of competing 
with an operator who has substantial tax concessions and who is will- 
ing to use those tax concessions to invade the other fellow’s field. 

D.C. Transit has successfully underbid every other operator in 
the area on practically every Government invitation to bid in the past 
3 years, and as a consequence in my opinion is hogging the market. 

I am not willing to concede that D.C. Transit is a better operator 
than my company. 

I must take the position that the advantages which D.C. Transit has 
been given by their franchise are what permits it to be in the presently 
favored position it finds itself. Unless the existing carriers can com- 
pete fairly under equal treatment, the entire metropolitan area must 
necessarily suffer. In my opinion the welfare of our communities 
surmounts the selfish desire of any single operator. This matter can 
best. be controlled by the Congress in passing the bills which are the 
subject of this hearing. 

I appreciate the opportunity of speaking to the committee. 

Mr. Movtper. Thank you very much. 


STATEMENT OF ARTHUR CLARENDON SMITH, JR., PRESIDENT, 
DISTRICT OF COLUMBIA TRUCKING ASSOCIATION, INC. 


Mr. Smiru. Mr. John R. Scott is our executive secretary. I am 
Arthur Clarendon Smith, Jr., president of the D.C. Trucking Asso- 
ciation. I am taking his place. 

On these bills H.R. 2316, H.R. 4163, H.R. 4815, I am speaking in 
behalf of these bills. I represent 200 member companies who oper- 
ate approximately 7,000 property-carrying vehicles in and around 
and through the District of Columbia. These fleets are owned by 
private carriers, such as dairies and oil companies, as well as for-hire 
carriers. Our members are gravely concerned with any large monopo- 
listic potential competitor which receives beneficial tax treatments in 
its franchise. 

Although the D.C. Transit Co. is not now engaged in parcel de- 
livery by truck or truck leasing, this possibility has been mentioned 
in the press several times in past few years. 

Through subsidiaries or affiliated concerns it now operates a truck 
distributorship which recently entered the field of paving and street 
construction. We do not know that personnel or assets of D.C. Transit 
are being used by its affiliates or subsidiaries, but such may exist and 
certainly opportunity for such usage does exist. It is highly possible 
that D.C. Transit may enter into other fields completely foreign to 
the mass transportation of people. Therefore, we urge your careful 
consideration of and favorable action on H.R. 2316 and companion 
bills to insure fair and equal competition between D.C. Transit Sys- 
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tem, Inc. and its competitors or future competitors in which we must 
be included. 

We believe that the passage of this proposed legislation is a neces- 
sity for the following reasons: 

(1) It will establish a precedent for cities throughout the Nation 
in protecting businessmen from monopolistic competition and 
resources. 

(2) This legislation is only reaffirming our Government’s position 
against unfair and monopolistic competition in competitive fields. 

(3) It will prevent use of assets and employees of D.C. Transit 
either directly or indirectly in fields other than mass transportation. 

(4) It will assure the residents of District of Columbia and sur- 
rounding areas that future rates for mass transportation will be based 
solely upon costs of such mass transportation ; and 

(5) It will prevent possible inequities and assure the public and 
private business firms that certain tax benefits of D.C. Transit will 
not be used to enhance D.C. Transit’s entrance into and operation of 
other enterprises. This we think is extremely important preventive 
action which must be taken to protect small businesses and the general 
public. 

Mr. Moutper. Mr. Smith, you referred to the operation in the truck- 
ing and paving fields as being affiliated subsidiaries. The bill refers 
to D.C. Transit System, Inc. Just how would the bill as now drafted 
take in these operations of which you are now speaking ? 

Mr.Smitu. Iam not sure I understood the question, sir. 

Mr. Moutper. As I understand it from your testimony you say 
“Through subsidiaries or affiliated companies” it is doing certain 
things. 

Mr. Smiru. Yes, sir. 

Mr. Movutprer. Which encroach into the fields in which you are 
interested. 

Mr. Smiru. Yes, sir. 

Mr. Movutper. The bill relates solely to D.C. Transit System, Inc. 

Mr. Smirn. Right. 

Mr. Movuuper. So that as I take it, the bill as now drafted is not 
broad enough to encompass the matters here which you are speaking of. 

It would have to relate to more than just D.C. Transit System, Inc. 

Mr. Smiru. My understanding of the bill, as I interpret it, that it 
refers to mass transportation. 

Mr. Movutper. Pardon me, Mr. Smith, I am afraid we don’t un- 
derstand one another. You say: “Through subsidiaries or affiliated 
concerns it now operates a truck distributorship which recently en- 
tered the field of paving and street construction.” 

Now that, if it were affiliate, some other subsidiary of D.C. Transit, 
Delaware or a Trans-Caribbean affiliate, it certainly would not be 
encompassed by the bill, which confines itself to the D.C. Transit 
System, Inc. 

Mr. Situ. Yes, sir, except that mass transportation to me means 
bus and street railway transportation. 

Mr. Moutper. Yes, sir, but isn’t that confined only to mass trans- 
portation performed by D.C. Transit System, Inc. 

Mr. Situ. But they wouldn’t be able to use any of the assets as 
it states “real, fixed, personal, rolling or quick assets of D.C. Transit 
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System, Inc. used or usable and all personnel employed in providj 
the service of mass transportation of passengers for hire as provide 
in section 1 of the act of July 4, 1956. Shall be used and employed 
exclusively in mass transportation service, and shall not be used or 
employed in whole or in part in any other service in competition with 
any othercompany.” Meaning as I understand it 

Mr. Movutper. ‘hen you would have no objection if some affiliated 
company performs these operations, solely if the assets of D.C. Transit 
System, Inc., are not used ? 

Mr. Surru. I have no objection, I think our members have no objec- 
tion, if none of the assets or personnel are involved. If Mr. O. 
Chalk wants to go into any other business and use his personal fortune 
to go into business, his private capital, not the capital or any capital 
that is transferred from D.C. Transit, but his private capital, separate 
and distinct and beyond that of D.C. Transit, that capital or personnel 
or others not to be employed in these other businesses, that he may 

0 into it. 
= Mr. Movutper. Thank you very much, Mr. Smith, for giving us 
the benefit of your opinion in this statement. 

Mr. Smiru. Thank you, sir. 

Mr. Movutper. Mr. Marvin E. Walsh. Mr. Walsh is vice president 
and general manager of the Safeway Trails, Inc. 





STATEMENT OF MARVIN E. WALSH, VICE PRESIDENT AND 
GENERAL MANAGER, SAFEWAY TRAILS, INC. 


Mr. Wats. Mr. Chairman and members of the committee, I appre- 
ciate the opportunity to appear here in support of a bill which, in my 
opinion, is badly needed for the general welfare of the District of 
Columbia. 

My name is Marvin E. Walsh, I am vice president, secretary, general 
manager of Safeway Trails, Inc. We are a member company of the 
National Trailways Bus System, an organization of some 45 privately 
owned bus transportation companies operating throughout the United 
States, and paying taxes to their respective local, State, and Federal 
Governments. 

In the main, my company operates between Washington, D.C. and 
New York City, and throughout Maryland, Pennsylvania, and New 
Jersey. We have operated in the District of Columbia for the past 
22 years and our offices, terminal and garage lie within the District. 

We transport passengers in regular scheduled service over numerous 
routes, connecting to the south with Virginia Stage Lines and to the 
north with Trailways of New England, both also member companies 
of the National Trailways Bus System. 

In accord with proper authority granted by the Interstate Commerce 
Act or pursuant to the rules of the Interstate Commerce Commission 
we also conduct charter service and guided tours, excursions, sight- 
seeing and other special operations, all of which are a most vital part 
of our operations in the District of Columbia and elsewhere. 

Last year Safeway Trails carried 2,467,171 passengers and in addi- 
tion some 76,571 passengers were served by our tour and charter buses. 

Charter and tour work are a necessary part of the business of Safe- 
way Trails and without these services it would not have been possible 
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for the company to grow from a 4-bus operation 22 years ago to 
more than 100 buses in service today. 

I should like to emphasize at the outset that Safeway Trails is not 
afraid of competition. Competition in the bus business, particularly 
in the Middle Atlantic States, is keen and aggressive. I believe I can 
say without fear or contradiction that our relationship with our prin- 
cipal competitor, Greyhound, and as well with the rails and other bus 
services has been in the best tradition of our American system of free 
enterprise. 

We receive and expect no unfair advantages insofar as concerns our 
competitors and conversely are rebelled at the prospect of competition 
from any company or service that receives an unfair or monopolistic 

ition which cannot be overcome by intelligent management, aggres- 
sive promotion, and hard work. 

As I mentioned a moment ago, a large portion of the revenue of 
Safeway Trails is secured through the operation of over-the-road 
coaches or what is known in the industry as regular route operation 
between Washington, D.C., and New York City. 

As all of you are aware, Safeway Trails enjoys no monopoly and 
no unfair competitive advantage over any other carrier for this 
operation, nor, [ should like to emphasize, do we seek any now. 

Rather, we desire only the opportunity to compete on an equal basis 
with other carriers in our operating area. The tax advantages which 
accrue to D.C. Transit as a result of the construction of its franchise 
does not constitute, in my opinion, fair competitive practices. 

H.R. 2316 will, I believe, go a long way toward a solution of prob- 
lems now confronting Safeway Trails. It is my understanding from 
examination of the franchise of D.C. Transit that the Congress in- 
tended that it operate as a means of mass transportation in the District 
of Columbia and the immediate vicinity. 

However, we now find, as do most of the other carriers concerned, 
that D.C. Transit is attempting to employ its tax advantages in direct 
competition with privately owned, taxpaying competitors furnishing 
transportation services other than that of mass transportation in the 
District of Columbia. 

The most recent source of concern to Safeway Trails is the pro- 
— operation by D.C. Transit of a limousine service between New 

ork and Washington, D.C. Such service would be direct competition 
with our bus operations over the same route. 

As some of the committee members may be aware, Safeway Trails 
operates a de luxe-type service, which we call our five star service, 
and which includes stewardesses, coffee, pillows, sandwiches, and other 
advantages. 

It is in an attempt to take away some of Safeway’s five star busi- 
ness that D.C. Transit is proposing limousine operations to New York. 

In a supplementary statement I have tabulated oma losses 
to Safeway Trails from the Washington-New York operations pro- 
posed by D.C. Transit. You will note that if D.C. Transit operates 
no more limousines than now proposed, Safeway Trails stands to lose 
revenue in excess of $81,000 per year. 

Gentlemen, we can ill afford to sustain such losses. The transporta- 
tion of passengers between Washington and New York is keenly com- 
petitive in the extreme and a loss of more than $81,000 per year is 
of most serious consequence to Safeway Trails. 
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Another field in which D.C. Transit has extended its operations 
to the point where the success or failure of my company may ultj- 
mately be concerned, relates to sightseeing services originating in the 
District of Columbia. 

As indicated in a second: attached sheet, Safeway Trails received 
sightseeing revenue for February, March, and April 1956 in exeggs 
of $5,600. With the commencement of sightseeing operations by 
D.C. Transit, the revenues from this type of service received by 
Safeway have dropped to practically zero, and we have received 
sightseeing income of virtually no extent since D.C. Transit. invaded 
the field. 

I appreciate the opportunity of having been permitted to appear be- 
fore you and attempt to show how, through its tax advantages, D,(, 
Transit has competed in a manner which I believe to be unfair and 
unlawful. 

I repeat, Safeway Trails welcomes free competition, but competi- 
tion with a subsidized competitor enjoying tax advantages possessed 
by no others in the field does not constitute free competition. 

I hope that the subcommittee and the committee will recommend 
passage of H.R. 2316 in the public interest and will henceforth pro- 
hibit use by D.C. Transit of its tax advantages in such manner as to 
extent octopus-like into fields of transportation and elsewhere, far 
beyond what I believe to have been the intent of Congress. 

Should the subcommittee desire any further additional informa- 
tion or statistics relating to the operations of Safeway Trails and its 
effort to compete with D.C. Transit, I will be pleased to furnish 
them. 

In conclusion I would like to remind the members of the committee 
that only about 10 days or so ago the subcommittee of the House Dis- 
trict Committee in its wisdom and after hearing evidence killed a 
bill whereby D.C. Transit would have a further advantage, and 
that was on the subsidy on the schools. 

(The attachments referred to follow :) 

SAFEWAY TRAILS, INo., 
Washington, D.0. 


Approzimate revenue loss to Safeway Trails, Inc., should D.C. Transit be suc- 
cessful in obtaining authority to operate limousine service between Wash- 
ington, D.C., and New York, N.Y. 


Seating capacity of limousines, excluding operator___._.___._.___---__ 7 

Number of proposed round trips daily 2 

Number of passengers conceivably lost by Safeway Trails, Inc., if 
limousines are operated at full capacity (2 round trips at 14 pas- 


Sengers per trip) --__- Ee ee eee ae Co yn poe Rt | eli tape eel 28 
Daily loss of revenue by Safeway Trails, Inc. (bus fare $8.10 times 

Bre OOS) igi oie Bee ee ee oS ik hee ddiebedndd $226. 80 
Monthly loss of revenue by Safeway Trails, Inc_..-__.._..._--_--___- $6, 804. 00 
Yearly loss of revenue by Safeway Trails, Inc2..----___-__-__-_--_- $81, 648. 00 


1A loss of this nature would result in a decrease of 1 cent per mile in revenue. 


Sightseeing revenue 


pr se SC EP a ae er aed i ee Seite $1, 562. 51 
I i sc eickiie bene meesU bes gle eae oe 3, 541. 65 
Uc eel 582. 00 

ree ae wee SEAT Gl ROT Ree LE Oe. eee 5, 686. 16 


1 Sightseeing is more or less seasonal. Since the 1956 season, we have received little or 
no revenue from this source, 
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Mr. Moviper. Mr. Walsh, are you through with your statement? 

Mr. Watsu. Yes, sir. I hope this committee will follow the 
District Committee. 

Mr. Movutper. Do you concur with Mr. Davis that the bills which 
are now pending before the committee, H.R. 2316, H.R. 4163, and 
PLR. 4815, that the effect of these bills will be to specifically restrict 
the D.C. Transit Co. from engaging in the sightseeing business and 
the business for example in which you are engaged? And that they 
will be restricted to mass transportation only within the District of 
Columbia? Is that your understanding of the bills? 

Mr. WatsuH. Yes. sir. 

I would like to say at the start I am not an attorney, as Mr. Davis 
is, but as a layman that was my understanding as to what this bill 
would do. I also would like to point this out to you, sir. When the 
D.C. Transit made an application to operate a limousine service be- 
tween Washington, D.C., and New York City, which was opposed by 
both Greyhound and Safeway Trails, my company, and others, they 
used to show the Interstate Commerce Commission that they were 
financially able to perform the service, they used the total D.C. Transit 
statements with all the assets in it. Now if you take those assets 
away and let Mr. Chalk or some subsidiary go down there to the 
Commission and put up as a brandnew company without D.C. Transit 
being involved, I don’t believe he could show that he could stand to lose 
$200,000 or $300,00 a year between Washington, D.C., and New York, 
which I think is unfair to Greyhound and Safeway. 

Mr. Moutper. Mr. Walsh, [ understand you are leaving, but I had 


a question on the limousine service. ‘There are other witnesses here 


on the sightseeing end. 

Mr. Watsu. 1 moved my reservation up to 5:05. I have a few 
minutes. 

Mr. Moutper. As I understand it, regardless of the authority which 
the Public Utilities Commission or the District Commissioners have in 
the matter of the remission of the fuel tax, at least insofar as the 
limousine service is concerned, they have exercised it and there is no 
tax advantage on limousines; is that right ? 

Mr. Watsu. I wouldn’t be satisfied myself if I was an accountant 
without going and checking that it was done properly. 

Mr. Mouvper. I think at least it is clear as to limousine service in 
the District, but I am just asking the question as to this limousine 
service. It is my understanding that in the allocation of accounts 
here that they did exclude the limousine service and that the tax 
advantage did not apply to it in practice. 

Mr. Watsn. They did that when they were asking for fare in- 
creases, to make a base rate as I understand it. 

Mr. Moutper. Well, we can develop that through another witness 
on the fuel tax. The second question I had is the application for the 
service went to the Interstate Commerce Commission ; did it not? 

Mr. Watsu. Yes. 

Mr. Moutper. And you appeared there? 

Mr. Watsu. Yes. 

Mr. Moutper. I wondered whether you could summarize the basis 
on which the Interstate Commerce Commission granted the 
application ? 
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Mr. Watsu. It has not been granted completely sir. The examiner 
made a recommended order that there was in his opinion some need 
for this special service. 

Mr. Movutper. It runs to New York? 

Mr. Watsu. It starts at National Airport—where he proposes to 
start it—and come by the Raleigh Hotel in Washington and there pick 
up and go from there to New York and from New York out to 
Talewild and those airports. Originally he made the application to 
stop at Newark, N.J., and in order to take some of the carriers like 
Public Service of New Jersey out of it he dropped that point and 
made it more express. 

Mr. Moutper. I suggest, Mr. Walsh, that if the chairman will 
accept it, perhaps not for the record but at least for the use of the 
committee, if you could furnish a copy of the examiner’s report it 
would be helpful. 

Mr. Watsu. Yes, sir; we can furnish it. Also we could furnish you 
the exceptions we filed to it. You know when the examiner makes 
a report through the Commission we have X number of days, which 
I think is 30 days to file exceptions. 

That we have filed, and all the carriers involved in the case have 
filed exceptions. We would be glad to furnish those also if you 
would like. 

Mr. Moutper. Then it is requested that you furnish the committee 
with the documents referred to. 

Mr. Watsu. Yes, sir. 

Mr. Moutper. Isthatall? Thank you very much, Mr. Walsh. 

T hope you have no trouble making your connections. You will have 
to do it pretty fast according to my experience with traffic here in 
Washington. 

Mr. Watsu. Thank you. 

Mr. Movutper. Mr. Henry Burroughs, president of the Gray Line 
with offices here in Washington, D.C. 


STATEMENT OF HENRY BURROUGHS, PRESIDENT, THE GRAY 
LINE, WASHINGTON, D.C. 


Mr. Burroucnus. Mr. Chairman, I havea prepared statement. 

Mr. Moutper. Proceed, Mr. Burroughs. 

Mr. Burroveus. Mr. Chairman and members of the committee, I 
am Henry Burroughs. I am president of the Gray Line. I appreciate 
the opportunity afforded me to appear before you in support of identi- 
eal bills H.R. 2316, H.R. 4815, and H.R. 4163. This legislation is 
vital and necessary to effectively regulate D.C. Transit System, Inc., 
and to insure fair and equal opportunity to its competitors. 

In 1956 Congress passed Public Law 757 the franchise under which 
D.C. Transit System operates. At the time some urgency existed as 
the franchise of D.C. Transit’s predecessor was about to expire. The 
state of urgency resulted in a franchise which established a mass transit 
monopoly within the District of Columbia and exempted this mo- 
nopoly from local] taxes and in addition thereto District of Columbia 
motor-fuel taxes and when the operation is converted to all bus opera- 
tion a further exemption from real estate taxes. These two tax 
exemptions are provided only if the company does not earn 6.5 percent 
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of its rate base or ultimately 6.5 percent of its gross operating 
revenues. 

You will understand the value of the franchise when I point out 
that D.C. Transit System, Inc., succeeded a company which in the 
previous 5 years had paid its stockholders in excess of $10 million in 
dividends and had paid the District of Columbia annually in taxes in: 
excess of $1,500,000. 

Public Law 757 further provides that subject to applicable laws in 
the District of Columbia, D.C. Transit System may engage in the 
charter and sightseeing business. There are no applicable laws regu- 
Jating sightseeing except the purchase of a permit, so by this provision 
D.C. Transit may and does engage in the sightseeing and charter 
business in competition with my company and over 100 other sight- 
seeing and charter operators who do not have the protection of mon- 
opoly or the shelter provided by tax exemptions. 

Further the franchise does not restrict D.C. Transit to just these 
side line competitive enterprises. As a result D.C. Transit has pro- 
posed or is currently engaging in other side line competitive 
enterprises. 

The Congress under pressure of the urgency, was motivated by the 
necessity of maintaining an adequate mass transportation system 
and could not foresee the damage that would be done the public, the 
taxpayers of the District of Columbia and the tragedy that would 
befall those engaged in the charter and sightseeing business and in 
such other enterprises as D.C. Transit engages or may engage. 

Today we can speak factually instead of discussing the threat, we 
have the result of almost 3 years of D.C. Transit, a tax sheltered pro- 
tected monopoly engaging in side line competitive enterprises. D.C. 
Transit has operated its mass transit business profitably, it has oper- 
ated its sightseeing and charter business and other side lines unprofit- 
ably in an all-out effort to monopolize the side line enterprises. 

But despite its mass transit profits, within 18 months after D.C. 
Transit commenced operations it applied to the Public Utilities Com- 
mission and subsequently got an increase in its mass transit fares and 
fares for schoolchildren, and for each 12 months of its operation it 
has obtained a gasoline tax refund of $350,000 or more. 

During the same period it sustained a loss of over $500,000 in its 
charter and sightseeing operations. These losses resulted from non- 
compensatory fares and excessive sales costs, excessive commissions, 
excessive discounts, excessive advertising and promotional costs from 
offering services which could not possibly recover its cost. 

In some instances D.C. Transit’s published sightseeing fares are 
lower than those charged by the industry prior to World War II 
and its discounts from retail or individual fares to wholesale or group 
fares is 70 percent. 

While the transit riders and the taxpayers were footing the bill, 
some of D.C. Transit’s competitiors in the sightseeing and charter 
business have been destroyed. Those of us who survive do so in 
peril. The unjust competitive situation in which we must operate 
Ils apparent to our bankers, our suppliers, our employees, and our 
customers. 

We are constantly called upon to express our confidence that Con- 
gress will remove the threat. of potential monopoly by D.C. Transit 
of the sightseeing and charter industry. 
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The Gray Line has offered its services to the public in Washington 
for more than 50 years. Until 1956 it experienced a continui 
growth. Since 1956 it has survived by shrinking. Its gross reye. 
nues are down currently 30 percent; 50 percent of its revenue equip. 
ment sits idle and its employees roster is down 50 percent. 

D.C. Transit defends or denies its activities in the sightseeing and 
charter field as the occasion warrants. It decries its lack of earnings 
to obtain mass transit fare increases, school fare increases and addi- 
tional subsidies. It denies its losses in side lines but when these 
losses are proven its justifies such losses on the ground that sight- 
seeing and charter operations “glamorize” and attract patronage to 
the mass transit operation. 

D.C. Transit maintains that it needs be in the sightseeing and 
charter business to fully utilize its equipment and manpower 
resources but ignores the staggering losses there. 

D.C. Transit’s treasurer testified recently before the House Dis. 
trict of Columbia Committee in support of a school fare subsidy 
which the company seeks that its costs were $800,000 in its sight- 
seeing and charter operations in 1958. 

D.C. Transit in its annual report to the Public Utilities Commis- 
sion reported sightseeing and charter revenues of $598.542.61. 

Obviously, these operations produced a loss of $201,458. This loss 
was offset by gasoline tax refund and a mass transit fare increase 
plus a walloping 25 percent increase in school fares. 

In conclusion I offer you from the prospectus of D.C. Transit 
System, Inc. (Delaware) filed with the Securities and Exchange 
Commission April 16, 1959, this extract from a paragraph headed 
“Pending Legislation” : 

On January 14 and 15, 1959, duplicate bills were introduced in the Senate 
(S. 304) and the House (H.R. 2316) of the current session of Congress which 
would provide that all assets of D.C. Transit used or usable and all per- 
sonnel employed in providing the services of mass transportation for hire 
as provided in the Franchise Act shall be used and employed exclusively in 
such service and shall not be used or employed in whole or in part in any other 
service in competition with the service of any other company. 


According to the statements made by the sponsors of such bills, they are 
directed principally at the charter, sightseeing, and related operations of D.C. 
Transit. 

In 1958 the gross operating revenue of D.C. Transit from its charter and 
sightseeing operations was $598,543 and from its Government contract opera- 


tions was $210,635. The total gross operating revenue for D.C. Transit for the 
same period was $26,684,594. 


The bills, if passed, would not prevent the D.C. Transit from engaging in the 
charter, sightseeing and related services but would only require a separation 
of assets and personnel used therefor. 

We think D.C. Transit implies to its prospective stockholders that 
this legislation is acceptable or of no consequence. 

Meanwhile this legislation will reestablish free enterprise in the 
sightseeing and charter industry and protect the captive transit rider 
and the District of Columbia treasury from the necessity to subsidize 
D.C. Transit in sideline enterprises. 

I would like if I may, sir, to make a few oral remarks having to do 
with some of the questions and statements that have been made here 
earlier today. 7 

I should like to explain that currently the District of Columbia 
Public Utilities Commission is finding that this company is entitled 
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toa 6.5 percent rate of return on its rate base, and it determines that 
base as the occasion warrants, 
However, the franchise authorizes the finding of a 6.5 percent 
return on the gross operating revenues, and the District of Columbia 
Public Utilities Commission has designated the time when that will 


ur. 

That in effect means this: That if D.C. Transit does $1 million a 

ear gross revenue in the sightseeing and charter business, and $26 
million a year in the mass transit operation, that it will be entitled 
as well to earn $65,000 on the million that it does in the sightseeing 
and charter operation, notwithstanding whether or not that operation 
obtains a profit. 

The cost of that operation could be 100 percent or $1 million, or it 
could be $2 million, but in the meantime it will be entitled to earn 
6.5 percent of the $25 million and the additional million, which means 
that to obtain that 6.5 percent, one of two things happen. 

Either the fares for the transit rider must go up to produce that 
6.5 percent, or they obtain tax refunds, either gasoline tax refunds 
orreal estate tax refunds or both. 

Mr. Mourper. Mr. Burroughs, that is your interpretation of the 
law. 

Mr. Burroveus. Sir, that is what I think is the way the law has 
been applied up to now. It has been applied that way for the last 3 
years. And we are told by the District of Columbia Public Utilities 
Commission that that is the only way it can be applied. 

Mr. Movuxper. That is the way they are applying the law? 

Mr. Burroueus. Yes, sir. 

Mr. Movuwper. It may not, however, be the opinion of this com- 
mittee or Congress as to the way it should be applied ? 

Mr. Burroveus. I hope it will not be. 

Mr. Mouper. That, of course, does not alter the situation with 

ou. 

‘ Mr. Burroueus. That is correct, sir. 

Mr. Mouwper. I would ask you what other competitive enterprises 
is D.C. Transit proposing to engage in or is currently engaging in 
referred to in the last line on page 1 of your statement ? 

Mr. Burroveus. It is engaging now, sir, in sightseeing-charter- 
contract bus service and limousine service. I would draw your atten- 
tion to the fact that the franchise makes no mention of any limousine 
service or authorizes this company to engage in limousine service, but 
it does engage in limousine service. 

Further, the company engages in a limousine operation or a pas- 
senger operation from Washington, D.C. to Friendship Airport, a 
ground transportation operation for airline passengers. It has an 
application pending before the Interstate Commerce Commission to 
operate service to Chantilly Airport, the one that is now under 
construction in Virginia. 

It has an examiner’s recommended report on its limousine operation 
up to New York. 

It has an application filed with—— 

Mr. Moutper. This is to Friendship Airport ? 

Mr. Burrovens. No, sir, that is from Whehington, D.C., to New 
York City. 

Mr. Movutper. And Idlewild? 
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‘Mrs Burrovens. And from Washington National Airport to Idle. 
wild. It has an application pending before the Civil Aeronautics 
Board to operate a helicopter service!: It-has proposed other operations 
such as parcel carrying, truck leasing, and it has affiliates which 
engage in the business of the sale of trucks in this area, the sale of 
auto parts, and now the construction of highways or the repair of 
highways within the District of Columbia. 

Mr. Moutprr. Is your company an independent company ? 

Mr. Burroucus. Yes, sir, it is. 

Mr. Movtper. It is not affiliated with any other? 

Mr. Burroucus. We are affiliated by association. We are members 
of the Gray Line Association, which is an organization of sightseeing 
company operators in some 65 cities in the United States. 

Mr. Movutprr. Yes, but I mean insofar as the corporate organiza- 
tion is concerned it is an independently operated corporation ? 

Mr. Burrovuens. Yes, sir, it is, domiciled in the District of 
Columbia. 

Mr. Movutprer. Mr. Burroughs, I don’t know whether you are the 
witness of whom to ask this. In listening to the testimony this 
morning I was truck with the difficulty of analyzing whether the chief 
complaint is that of the so-called unfair tax advantage as now ad- 
ministered or whether it is a complaint of having the D.C. Transit 
in the charter and sightseeing business at all. 

If we are to assume that the Public Utilities Commission were to 
allocate the accounts as it seemingly has the power to do, and were 
to apply the remission of the fuel tax only to the mass transportation 
as so conceived, and not permit against those operations to offset 
the losses of operating the sightseeing, all of which I think there is 
some question as to whether the Commission could now do, would 
that answer the problem? Or is the problem larger than that and 
one in which the corporation, by virtue of its revenues from one 
source, if it wished, could use its remaining revenues, even though the 
application of these revenues to this sightseeing business would result 
in a loss, couldn’t it do that ? 

Is that what the thought is behind the bills, to take D.C. Transit 
out of the sightseeing business entirely, or is it to put it on a competi- 
tive basis in the sightseeing business by seeing to it that its assets 
are segregated and that there is no possibility of fuel tax, or if there 
are other tax concessions now which are different—I guess there are 
under the present law—to put them in an advantageous position in 
the sightseeing business? There has been that confusion I think 
today in the expressions of some of the sponsors of the bills as against 
some of the other witnesses. 

Mr. Burrovens. I would agree with you, sir, that there is a great 
deal of confusion. I would say to you that I am not confused in my 
own mind, and I may not explain it to you as well as I would like to, 
but I think I can explain to you that segregation is not by any means 
the answer. 

Segregation is not the answer because it relies on the judgment of 
both the allegers of the appropriateness of segregation and those 
people who would seek to object to perhaps the appropriateness. 

Segregation leads itself to deceit. And in the various proceedings 
that have been undertaken then in the last 2 or 3 years to try to bring 
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about some correction of this, we have seen just about the maximum 
deceit. All of July in 1958 we sat before the Utilities Commission 
as the transit company made a case to obtain an increase, sought to 
obtain and finally did obtain an increase in its mass transit fares 
and in the fares for schoolchildren. ' 

Its spokesmen argued, and testified under oath I might add, that 
they had not lost any money in the sightseeing business and had not 
lost any money in the charter business. 

They argued that there might be some question about it, but that 
all of this only served to attract additional people to ride the mass 
transportation. 

Now the question of whether the government contract service was 
profitable or not did not even come up in that hearing, and for all 
practical purposes when the hearing was over, the full Commission 
had accepted the view of its staff that then there were substantial 
losses from sightseeing and charter operations, and the full Commis- 
sion decided that those losses should not be considered in establishing 
the 6.5 percent return that the company was entitled to. 

But it did not reckon with the losses from government contract 
operations, and having established that fare, 30 days later the transit 
company was back at the District Building and saying to the Utilities 
Commission, “We haven’t made 6.5 percent and we are now entitled 
toa gasoline tax refund.” 

And they received a gasoline tax refund of some $350,000, which 
reckoned with no losses that the company had. In other words, if 
the company had not operated in the sightseeing and charter business 
and it had not operated in government contract service, the District 
of Columbia would not have had to hand it a gasoline tax refund. 
Now I am making that as a broad statement. ‘There is some possi- 
bility they would have gotten some gasoline tax refund. But they 
certainly would not have gotten $350,000. 

Mr. Moutper. Supposing that that had been followed and they did 
not get it. Do you feel then that they might not have continued in 
the charter business and in the sightseeing business? 

Mr. Burrovens. Sir, I must point out to you that the monopoly 
advantage and the tax exemptions are the very reason why the buses, 
the manpower, the shops and the other resources that the company 
has exists. It wouldn’t exist if it did not have that monopoly, and it 
would not exist if it did not have those tax exemptions, and that has 
been stated by spokesmen for the company. 

It would not exist. So here you have something similar to the Yalu 
River, which I believe everybody understands. Over on this side 
with the monopoly and the tax exemptions it comes off and invades 
the other fields and invades in fields where it cannot be attacked. 

Mr. Movutper. Mr. Burroughs, it would help the committee if you 
could refer to this point that I am going to try toelicit. If there were 
not the tax exemptions applied here, that is the remission of fuel taxes 
which apparently covers the losses incurred from these other businesses, 
would that put them on a competitive basis with other companies? 

Mr. Burroveus. Your statement limits it to motor fuel tax, sir, and 
that-is not the only tax involved. 


a Mou per. I understand, but there is a bill equating the other 
es. 
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Mr. Burrovueus. I will point out to you that for 25 or 30 years the 
sightseeing operators and the charter operators in the District of 
Columbia and other people who engaged in competition with the 
predecessor company never raised a quéstion about competing with 
that predecessor company because it carried the full tax burden. 

It was not subsidized. 

Mr. Mouxper. Then if the tax situation were taken care of, would 
that be adequate so far as you are concerned ? 

Mr. Burrouaus. If we were restored to the franchise that existed 

rior to 1956, it would take care of the situation, sir, but I see no possi- 
bility—I think we can only take the hypothesis that the tax benefits, 
the subsidies might be taken away. I can’t see any possibility or 
how they could be legally taken away. I think the company has got 
them and they have them in that franchise for as long as that franchise 
lasts. 

Mr. Movutper. That is based on your interpretation, but let’s go 
back. If there were not this so-called tax advantage, that is the appli- 
cation of losses from the charter and sightseeing business to the reve- 
nues for mass transportation, and the whole thing is one ball of wax, 
if they were allocated, then would D.C. Transit be in the same position 
as far as you are concerned in competing with the sightseeing business? 

Mr. Burrovueus. I have to raise one more provision, and that is 
that in finding its fares on either rate base or gross operating revenue, 
that losses sustained in any sideline enterprise be permitted to be taken 
to establish the fares. 

Mr. Movunper. Yes. 

Mr. Burroucus. We have two things, tax exemption and this mass 
transit audience. 

Mr. Moutper. Yes. 

Mr. Burrovucus. Who may pay for those losses. 

Mr. Movutper. Then you are not contending wholeheartedly for these 
bills but are speaking more in the way of the sponsors this morning. 

Mr. Burroveus. Sir, I am contending wholeheartedly for these bills 
because I see no other prospective action. I don’t see the tax exemp- 
tions being taken away. I don’t see legislation that would establish 
= companies’ fares based on its revenues from mass transportation 
only. 

Mr. Movunper. Is there another way through regulation under the 
sightseeing law in the District? 

Mr. Burroveus. Sir, we don’t have any sightseeing laws in the 
District of Columbia. There is no regulation of sightseeing in the 
District of Columbia. Now there are previous witnesses who have 
said that “We must meet the police requirements and we must meet 
vehicle inspections” and that sort of thing. 

But sightseeing is a free enterprise operation in a completely free 
market in the District of Columbia. To engage in the sightseeing 
business you need only have a vehicle that will meet the requirements 
and have the price of a permit. It is not granted on convenience and 
necessity. 

’ “7 Mooxper. Is that the application of the law or is that the statute 
itself ¢ 

Mr. Burroveus. That is the statute itself. 
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Mr. Movtper. It is not broad enough to permit the Utilities Com- 
mission to regulate say the amount of commissions charged or paid? 

Mr. Burrovens. No, sir, it is not. 

Mr. Movunper. Everybody and anybody can go into the sightseeing 
business ? 

Mr. Burroveus. That is exactly correct, sir. 

Mr. Moutper. On page 4 of your statement you mention a quota- 
tion, the fifth line. Yousay: 

The bills if passed would not prevent D.C. Transit from engaging in sight- 
seeing and related services but would only require a separation of assets and 
personnel used therefor. 

You show that in quotes and I am a little confused as to what you 
mean. 

Mr. Burrovaus. I am sorry, sir, there should be inserted the word 
“quote” after the heading “Pending Legislation”. This quote is from 
the D.C. Transit System’s prospectus filed with the Securities and 
Exchange Commission, and the word “quote” should be inserted in 
the fourth paragraph after the third line “Pending Legislation”, the 
word “quote” should be inserted, and at the end of that paragraph the 
word “unquote” should be inserted. 

Mr. Movutper. In other words you understand that that is the way 
they construe or interpret the effect of the bills that are now pending 
before the committee? 

Mr. Burroveus. Yes, sir, that is the company’s statement extracted 
from its prospectus. 

r. Movtper. And you don’t agree with that interpretation? 

Mr. Burroveus. Yes, sir, I agree with that interpretation. 

Mr. Movuuper. Oh, you do% 

Mr. Burroveus. Yes, sir, I do. 

Mr. Movutper. And you are not in accord with the statement made 
by Mr. Davis and other witnesses. Do you take the position that the 
bills would restrict and exclude the D.C. Transit Co. from engaging 
in the sightseeing and related services? 

Mr. Burroveus. My view, sir, is that the D.C. Transit Co. could 
engage in the sightseeing and charter business, providing it used 
totally separate assets, resources and facilities. 

Mr. Mov.tpver. Would they have to be by a subsidiary company or 
through a subsidiary company ? 

Mr. Burrovenus. I don’t think that that is necessary. 

Mr. Movutper. Or an independent company ? 

Mr. Burroveus. I don’t think that that is necessary, sir. It would 
not have to be an independent company. 

Mr. Movutper. That is what I am trying to clarify in my own mind. 

I see it that way. I believe Mr. Davis’ understanding of the effect 
of the bill is that—— 

Mr. Burroveus. I believe, sir, once it had allocated the funds from 
funds other than D.C. Transit’s funds to a divisional type operation, 
then the problem of separate facilities would be no problem. 

In other words, DC Transit would have to acquire funds from 
some source in order to set up this separate or divisional operation. 
They might do it through a corporate subsidiary. 

But my view is that it certainly can engage in the sightseeing and 
charter business. As a matter of fact, I don’t see why—lI can see the 
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desire to seek a special advantage, but I don’t see how anybody could 
object on entering the sightseeing business under the same terms 


under which everybody else engaged in the sightseeing charter 
business. 


Mr. Moutper. Just one additional question. What is the date of 


that prospectus? I have a preliminary prospectus dated March 93 
1959, and I don’t find the quotation. ' 
Mr. Burroveus. Sir, the filing date is April 16, 1959. 
Mr. Moutper. That is the final prospectus ? 
Mr. Burroveus. Yes, sir. 


Mr. Moutper. Apparently that was added afterwards. 
Mr. Burrovucus. Yes, sir. 


Mr. Moutper. Thank you very much, Mr. Burroughs. 
Mr. Burroveus. Thank you, sir. 


(The following supplemental statement was later submitted by Mr, 
Burroughs :) 


SUPPLEMENTAL STATEMENT OF HENRY BURROUGHS, PRESIDENT, THE GRAY Ling, 
INc., WASHINGTON, D.C., JUNE 18, 1959 


We appreciate the opportunity to submit this additional testimony for the 
record of the hearings. 

Gray Line, of Washington, along with some 100 other local sightseeing com- 
panies in the United States, Canada, Mexico, Bermuda, Cuba, Puerto Rico, and 
Haiti, is a member of the trade association, the Gray Line Sightseeing Cos, 
Associated. It is locally owned, managed, and operated—and has been for 
55 years. The association has as its purpose the compiling of joint brochures 
and schedules, and publication of a national tour book containing a description 
of the tours offered by each independent member of the association in each city, 
together with the operating schedules, prices of the tours, and the commissions 
paid to tour-selling agents. There is no financial affiliation or joint ownership 
among the independent member companies and each competes in its area with its 
own local capital. 

Our operations, like our capital and management, are local. We provide a 
number of different types of services in the Washington area. Among our most 
popular are scheduled sightseeing tours which we provide on an individual 
ticket basis. In addition, we also offer sightseeing tours for groups such as 
the high school senior classes which come in large numbers at this time of the 
year. Both the individual and the group tours here in Washington, of course, 
travel to the many points of interest in our Nation’s Capital and nearby areas 
and serve, we think, an important function in introducing the citizens of the 
country to the National Government and the points of interest in the District 
of Columbia and nearby Virginia and Maryland. In addition, we also offer 
limousine service. 

In the years prior to August 15, 1956, my company competed in a free market 
with innumerable competitors. We all received equal treatment under the law. 
Among these competitors was Capital Transit Co., which conducted only group 
tour business, not individually ticketed tours. Capital Transit Co. paid the 
same taxes as the other firms in the business. 

Then came August 15, 1956, and Capital Transit’s successor, D.C. Transit, 
was among us with all of the advantages inherent in operating a sightseeing 
business as a sideline to 8 mammoth and monopolistic transit business plus 
exemption from District of Columbia taxes. Very soon thereafter, D.C. Transit 
unleased an aggressive program to monopolize the sightseeing, charter, and 
limousine business. 

Now let us have a look at the weapon of this monopoly campaign against the 
independent sightseeing companies. We find a mass transit monopoly with $25 
million in annual revenue, a saving of over $1 million per year in taxes, and 
the physical resources for such a plant and an indiscriminate willingness to 
have the transit riders and taxpayers finance its campaign. 

D.C. Transit’s tactics in its monopoly campaign were as follows: 

1. First, a reduction of 40 percent in the group fares for conducted sightseeing 
tours which had been charged by Capital Transit since 1950. This was done 
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py making practically all sales of group sightseeing tours on the basis of the 
charter rates which are lower and which supposedly did not include the services 
of a tour conductor. In January 1958, this reduction was increased to 50 percent. 

2. This was followed by the acquisition of 25 limousines and a reduction of 
the going rates for such services to a point where in some cases the charges did 
not equal the chauffeurs’ wages. 

8. Simultaneously a large advertising program was instituted, including full- 

ge newspaper ads, literature, brochures, tariffs, national credit cards, direct 
mail, and other mediums, all distributed nationally. 

4. Next came the acquisition of the former Raleigh Hotel bar as a sightseeing 
gales center. This was extravagantly remodeled, dubbed “Sightseeing Head- 
quarters in Your Nation’s Capital” and paid for out of transit funds. 

5. Mass transit trolleys and buses carried outside signs advertising the sight- 
seeing headquarters. This outdoor, mobile advertising alone is worth $100,000 
to $150,000 and was sold for approximately this figure by Capital Transit some 
years ago. This does not include advertising inside the stations and buses. A 
single card in all streetcars and buses would cost an independent advertiser more 
than $2,500 per month. 

6. With this came the introduction of tours for individuals for the first time, 
separate tours of the city, public buildings, Mount Vernon, Arlington, the em- 
passies and churches, Annapolis, and the Skyline Drive. This was a service 
that Capital Transit had never rendered. These individual tours were almost 
carbon copies as to itinerary and schedules of the services of my company, but 
at per person price reductions of 50 cents to $2 each. These tours were de- 
scribed in expensive four-color brochures nationally distributed. 

7. Shortly after this costly distribution, Mr. Chalk scrapped his prices and 
approached from the flank. He brought his individual tour prices to those 
charged: by my company, but increased the selling agent’s commission by 40 

reent. 

. Since Mr. Chalk had no knowledgeable personnel for this type of operation, 
he also started a raid on our personnel roster. 

9. His service required more deluxe equipment, so 10 special buses were 
acquired and extravagantly reconditioned in the transit shops. 

10. Then, sightseeing sales offices were constructed by transit personnel on 
the highways leading into the city to reach the motorist before he arrives in 
the city. 

11. Sales offices were established in New York and Chicago. 

All of these practices are designed to develop sightseeing business for D.C. 
Transit. And they certainly have—by taking that business away from the 
independent operators. But the essential point is that no operator in the sight- 
seeing business in Washington—D.C. Transit or the independents—can engage 
in all of these practices without operating at a substantial loss. They are totally 
uneconomic. The obvious purpose is to drive the independents out and to extend 
D.C. Transit’s transit monopoly into other fields. 

According to a decision of the Public Utilities Commission, the limousine serv- 
ice alone as of August 31, 1957, sustained a loss of $78,000. 

Then we have the estimate of Mr. Falk, chief accountant for the Public Utilities 
Commission, that the sightseeing and charter business operations sustained an 
additional loss of at least $111,000 for the same period. 

These losses were used as a deduction against D.C. Transit’s mass transporta- 
tion earnings in order to enable the company to obtain a $375,000-plus gasoline 
tax refund. 

Despite these losses, D.C. Transit has continued an extravagant advertising 
campaign to promote and sell its limousine, sightseeing, and charter bus services. 
In January 1958, it further reduced its group sightseeing rates, and assigned 
additional people to the sightseeing sales staff. All of this, of course, is at mass 
transit expense and on the mass transit payroll. 

The members of your committee will recognize that no independent business- 
man could sustain losses of this type for very long and stay in business. The 
sightseeing division of D.C. Transit can—but only because its losses are mini- 
mized by tax exemption and are subsidized by profits from the much larger 
transit business where that company enjoys a monopoly. 

It is noteworthy that it took us 13 years to obtain a volume of $1 million 
annually in charter, sightseeing, and limousine services, and that D.C. Transit, 
in ” seats has reached revenue of about $800,000 (including Government 
contracts). 
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What affect has this had‘on our company? Since May 1957, we have lost 
$500,000 in business to D.C. Transit. The increase in D.C. Transit’s sightseeing 
and charter revenues is entirely attributable to its reduction of the fares chargeg 
by its competitors and cannot be proven to be the result of its creation of new 
business. 

Our company’s revenues are as follows: 1955, $967,518 ; 1956, $1,111,911; 1957, 
$1,285,901 ; 1958, $1,066,087. 

The reduction of revenues in 1958 is attributable to the loss of the following 
accounts : Seniorama Tours, Ann Arbor, Mich.; Pennsylvania Railroad, New York 
office; Baltimore & Ohio Railroad, Chicago, Ill.; Long Island Railroad, New 
York; Baltimore & Ohio Railroad, Louisville, Ky.; Baltimore & Ohio Railroad, 
St. Louis, Mo.; Baltimore & Ohio Railroad, Detroit, Mich., and others. 

In one case, we lost a key employee of 10 years’ standing, Mr. Clayton Wells, 
who joined D.C. Transit’s sales staff and immediately solicited a tour company 
which for years had patronized our services. He offered a $5,000 lower rate, 
As a result, a $40,000 order which had been booked with us was transferred to 
D.C. Transit. This same former employee is now carrying on a diligent campaign 
to transfer bookings from our company to D.C. Transit at reduced rates, 

Customers of many years’ standing have been advised to get on the D.C. Transit 
bandwagon as the Gray Line could not survive very long. When our guides meet 
the tour conductors from out of town who have conducted their tours on Gray 
Line buses for years and are now on the D.C. Transit buses, the tour conductors 
apologize and state that, while the service is not up to Gray Line standards, D.O, 
Transit’s prices are so attractive that they cannot pass them up. Our guides are 
rushing back to my office to learn how long they can expect to hold their jobs 
under such conditions. 

It is significant that D.O. Transit’s officials have evaded the fact that, upon 
their entry into the charter and sightseeing business, they slashed the rates 
charged by their predecessor, raised the commissions to agents, and undertook 
an extravagant advertising campaign, all with the intent and admitted result 
of taking business from their competitors. 

Mr. Chalk has made an issue of the Gray Line sales representation in down- 
town hotels. The facts are not nearly as dramatic or significant as he implies, 
They are merely that Gray Line tickets are sold in the lobbies of hotels in 
Washington. This scarcely constitutes “control” of each and every visitor who 
stays in these hotels. The fact is that only one in five of Gray Line’s customers 
buy their tickets at these hotel stands, and the arrangements in the hotels are 
no different from those of the other services which customarily operate in hotel 
lobbies, such as drugstores, florist shops, newsstands, and the like. These sales 
eoncessions no more constitute a monopoly of the sightseeing business of the 
visitors to these hotels than the barbershops in the hotels control every haircut 
that the visitors have. 

Needless to say, the D.C. Transit System, Inc. has not proposed that its com- 
petitors share its regular mass transportation routes in the District of Columbia. 
On the contrary, the testimony of Mr. Amarosa, president, Washington Sight- 
seeing Operators Association, shows that D.C. Transit has driven out hotel 
concessionaires. 

Mr. Chalk said that he was unable to get hotel concessions in the District of 
Columbia because the hotels “have contracts with the National Gray Lines 
organization.” It can be stated categorically that no Washington, D.C., hotel 
or any hotel or motel in the United States has a contract with the National Gray 
Line organization. 

D.C. Transit’s spokesmen allege that the Gray Line, Inc., an independent 
District of Columbia corporation, is a monopoly because of its membership in 
the National Gray Line Association. Yet, on five different occasions since 1956, 
and as recently as the month of April 1959, D.C. Transit’s representatives have 
sought to persuade the officers of the National Gray Line Association to cancel 
our membership in that association and to transfer said membership to the 
D.C. Transit System, Inc. 

D.C. Transit submitted a rate sheet exhibit showing comparison of daily 
sightseeing tour rates, which indicated substantial similarity in the rates for 
individual tours. The major difference is that D.C. Transit pays a 30-percent 
sales commission while the other operators pay a 20- to 25-percent commission. 

D.C. Transit, on the second page of its rate exhibit, showed per capita 
rates for group sightseeing and per bus rates for group sightseeing. It should 
be noted that D.C. Transit compared group sightseeing rates per capita only 
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with Gray Line and A.B. & W. It then compared bus rates with A.B. & W. 

sit, W.V. & M. and Atwood Transport. However, the per bus rates are 
applied only by D.C. Transit for sightseeing tours wherein D.C. Transit pro- 
vides a guide. In the case of the other operators, guide charges are additional. 
Furthermore, it should be noted that D.C. Transit, in order to reduce rates 
to the tour broker, uses the option of per capita rates or bus rates or per 
hour rates; in any case, the lower figure applies as competition dictates. It 
should be further noted that where D.C. Transit System holds itself out to 
take groups on a per eapita basis at a price of $1.65 for a city tour, the 
same tour broker can elect to pay the per bus rate, which brings his per 
capita cost down to 90 cents per person. D.C. Transit sells this same tour 
to individuals for $4.50. 

Mr. Chalk deplores the fact that people from other States have protested 
to Members of Congress about D.C. Transit’s activities. He indicated that 
this was an unwarranted intrusion. However, Mr. Cha:k was quick to insert 
into the record letters favorable to his cause from mass transportation com- 
panies in other parts of the country. He admitted having solicited said letters. 

Spokesmen for D.C. Transit allege that its promotional activities have in- 
ereased the business of some of the complainants. The spokesmen further al- 
lege that D.C. Transit is responsible for the annual increase in visitors to 
the Nation’s Capital. These claims are so wild as to insult the efforts of 
the common carriers, air, rail, and bus, the Board of Trade, the Cherry 
Blossom Festival Committee and others who have worked tirelessly and suc- 
cessfully to develop an increasing visitor business for Washington. 

D.C. Transit has produced no new customers. They have merely obtained 
the customers who for many years before were using the service of our com- 
pany and the many other sightseeing operators in the District of Columbia. 
I attach an exhibit from the Convention and Visitors Bureau showing the 
visitors trend to Washington, D.C., commencing 1953. If D.C. Transit is 
responsible for the increase since 1956, perhaps they will explain who was 
responsible for the increase prior to 1956. 

D.C. Transit’s spokesmen point out that certain of the proponents of this 
legislation engage in mass transportation as well as charter and sightseeing 
operations. These spokesmen failed to state that the companies to which they 
refer are companies providing suburban commuter service into the District 
of Columbia and that these companies do not have a monopoly. They are 
common carrier companies holding a certificate of public convenience and ne- 
cessity. This does not exclude other operators, a protection which D.C. Tran- 
sit has in its mass transit operation. 

D.C. Transit’s spokesmen have alleged that they have an unfavorable labor 
rate and presented exhibits showing that D.C. Transit pays to its employees 
a higher hourly rate than several other advocates of this legislation. This 
is but one more example of the distortion of figures. The hourly rates paid 
by the various companies are influenced by other contractual terms and a 
minute examination would be necessary to prove any equity in wage rates. 

With respect to Gray Line wages the take-home weekly pay of our em- 
ployees for the same amount of work is in excess of that paid by the transit 
company. 

Messrs. Chalk and Flanagan stated that D.C. Transit’s charter, sightseeing 
and limousine services showed a profit for the first 4 months of 1959. They 
could probably obtain a similar result for the same period of 1958. Any 
charter and sightseeing operator in the District of Columbia can show a 
profit in April, which is a month that accounts for 25 percent or more of 
the total annual volume of business. It is entirely reasonable to estimate 
that D.C. Transit will operate at a loss in 1959, just as it did in 1958 and 
1957, unless, of course, it substantially increases its rates. 

D.C. Transit submitted elaborate charts and statements relating to the peaks 
and valleys of its transit operations. Almost any businessman, be he retailer, 
wholesaler, manufacturer, or professional man, could present charts and the 
same arguments about peaks and valleys in his business. Unquestionably, D.C. 
Transit has adopted this argument as justification for its invasions of competi- 
tive fields. 

Mr. Chalk also testified that it is necessary for D.C. Transit to operate charter 
and sightseeing facilities during off-hours so that the overall transit business 
will show a profit. It is interesting to note that at the present time D.C. Transit 
does not offer a single tour which does not operate during at least a portion of 
the rush hours as defined by Mr. Chalk—before 10 a.m. and after 4 p.m. 
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In not a single case are the bus and driver assigned to these tours available 
to rush hour transit operations on that day. Moreover, it is difficult to see how 
the transit operation can prosper from a charter and sightseeing operation which 
according to the testimony in this hearing, has suffered an annual loss of almost 
$200,000 during 1957 and 1958. 

On June 2 (House Commerce Committee transcript, p. 429), Mr. Chalk said 
that D.C. Transit had employed 400 to 500 buses to move 25,000 people on charter 
or sightseeing in 1 day. This is a gross exaggeration and typifies the careless. 
ness and exaggeration in his entire testimony. Mr. Flanagan had testified that 
the company had used 200 buses on that date. This may be somewhere near 
accurate, and would represent no more than 8,000 people. 

It is clear that D.C. Transit is using its monopoly power in sightseeing, charter, 
and limousine services, routes to the airports, suburban routes, Government 
contract operations, and the printing business ; the corporation is seeking permis- 
sion for helicopter service and daily limousine service between Washington and 
New York; its personnel and resources are being used in street paving and other 
competitive activities; and it is considering a terminal-office building, truck 
leasing, and package delivery service. 

As Chairman Hayes pointed out before the House Small Business Committee, 
it will not be enough if the District Public Utilities Commission merely exercises 
rate regulation. In the first place, the Commission’s power does not extend 
beyond the District line and the bulk of sightseeing tours in the area go into 
Virginia and Maryland; in the second place, D.C. Transit’s campaign has used 
tactics of unfairness entirely outside the rate field, such as raiding personnel, 
As Mr. McLaughlin pointed out at the same hearing, D.C. Transit’s monopoly 
‘ampaign in the sightseeing field is primarily based on its excessive advertising 
and promotional costs. It includes not only general rate reductions but also 
special commissions to sales agents and other favors. Mr. Paul Swan’s loss of 
his concession at the Stratford Hotel and Commodore Hotel through excessive 
commissions and outright pressure tactics is only one example. Rate regulation, 
in other words, is not enough. 

Nor will it be enough for the Commission merely to segregate the expenses of 
sideline enterprises on D.C. Transit’s books. Such segregation on the books of 
a corporation such as D.C. Transit has inherent difficulties; allocation of costs 
and assets, as any businessman knows, is a matter of judgment and is highly 
unsatisfactory. I might cite innumerable examples where allocation attempts 
would default, such as what percentage of storage costs of vehicles might be 
allocated, what percentage of depreciation costs might be allocated. 

The heart of this matter lies in the fact that a large public utility with resources 
secure from competition has reached out in a studied effort to dominate and 
monopolize competitive businesses. In this there is a basic unfairness. D.C, 
Transit begins its battles against competitive businessmen with the resources 
of funds, equipment, and labor of a secure monopoly. This is against the public 
interest. 

There is no reason for it. D.C. Transit was granted its array of special 
privileges by Congress because the public needed mass transportation. There 
is no public need to endow D.C. Transit with the unfettered right of entry into 
other fields. 


Annual number of visitors to Washington (as reported by the Washington 
Convention and Visitors Bureau) 
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+ Approximate for first 5 months ; 7,000,000 expected. 


Mr. Movutprer. The next witness is Mr. Elkins representing the 
Eastern Greyhound Lines. 
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STATEMENT OF BARRETT ELKINS, ON BEHALF OF EASTERN 
GREYHOUND LINES 


Mr. Exvxrns. Thank you, Mr. Chairman. While I am described as 
from Cleveland, Ohio, [ want you gentlemen to know that I lived in 
Boston all of my life until 10 months ago and was traded to Cleveland 
about the same time Jim Pearsall was. “T think the e ommittee ought to 
know also that I have a very tender spot for the sightseeing business, 
although I am now general attorney for the Eastern Greyhound Lines. 
I was a guide on sightseeing buses in Boston as far back as 1918 as a 
student in high school, and I was present at the birth of the Gray Line 
Association, of which the W ashington company was the first member, 
and Boston I believe was second. 

And so I speak with some knowledge of the sightseeing business 
and I speak with a considerable knowledge, I hope, of the transporta- 
tion business as I have represented Grey hound Lines in New E ngland 
for over 25 years. 

The problem here as I see it is somewhat peculiar in that it is not 
peculiar. 

Iam not particularly familiar with all that has transpired which has 
led to these hearings. I was in Baltimore yesterday and the general 
counsel of the Greyhound Corp. called me and requested that I: appear 
here and record the Greyhound Corp. in favor of these bills. But I 
believe I may have a contribution to make to the resolution of the 
problem. 

A mass transportation company, wherever it is located, without 
a subsidy from the State or municipality, is somewhat dangerous to 
the well-being of sightseeing companies in the city and _ buslines, 
generally. 

That is due to the fact that mass transportation companies, be it 
New York or Boston or any other city, have a great many vehicles, 
They have a great many vehicles to take care of the peakloads in the 
morning and the peakloads in the evening, and during the day they 
have plenty of buses available for c harter or sightseeing or whatever 
it may be, and on weekends it practically has its entire fleet available 
for charter and sightseeing. 

In most other cities the problem is charter and not sightseeing, be- 
cause of the nature of things. By reason of their size, mass transpor- 
tation companies can offer lower rates than other companies which 
are devoted entirely to intercity transportation or to charter. 

It is bad enough as it is when the mass tr ‘ansportation company has 
no subsidy. But where a mass transportation company has a subsidy 
as it has in Washington, the situation is cat: istrophic for all other 
local bus companies, be they sightseeing or in competition in part over 
routes of the mass tr ansporti ition company. 

We had a situation like this in Boston over 10 years ago when the 
privately owned street railway system had to give up the ghost and 
it was sold to the Metropolitan Transit Authority, paid off with 
bonds issued by the authority. And the statute Tiwided that it 
would succeed to the powers and the rights and all of the former 
company. 

Now, the type of transportation performed was purely mass trans- 
portation by buses, streetcars, and subways and elevated trains. But 
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the chairman of this authority immediately filed an application with We k 
the Interstate Commerce Commission for authority to engage in dollars 
interstate charter trips from the Metropolitan Boston area to various comes ¢ 
States. Jimousi 
When the notice came to me, I wrote a letter to the chairman and was a | 
informed him that I was sure the legislature did not create the au- luxury 
thority to embark in interprises other than mass transportation and witha: 
to subject the metropolitan communities to taxes, because the deficit Any 
of the operation which in 1958 was about $15 million was raised by a we kno 
tax upon real estate. and Bc 
I am glad that. the chairman agreed with me and he withdrew the would 
application, because it is clear that when you are authorized to engage But 
in mass transportation, you are not authorized to engage in all it is a 
other forms of transportation and risk the taxpayers’ money in a within 
business which the community did not contemplate. the siz 
I think that is the situation here. There is no doubt that Congress And 
intended that this new D.C. Transit Co. would conduct the business Trans 
and carry on the business which had been conducted by Capital compe 
Transit and its predecessor serving the local community an essential Cong! 
transportation similar to that afforded by the street railway companies haulir 
in the early days. With | 
It seems to me that the act should be clarified if it can be now to Mr. 
define exactly what the Congress must have intended, and that is to press} 
engage in mass transportation with incidental charter business which ) 
was essentially what Capital Transit had done. creat 
It seems to me further that any legislation should take two forms. withi 
This I gather from having attended the hearings today. servic 
It seems to me that there should be a plain provision in any statute Mr 
that the nature of the business to be performed hereafter by D.C. a (3 
Transit Co. be defined as definitely to the transportation of passengers _ Mr 
in mass transportation in the Metropolitan Washington, District of it alc 
Columbia area, and no other business including sightseeing shall be a cert 
conducted by the company. M1 
Now, that does not cure it entirely, either, because I am sure you two | 
gentlemen are wise to the ways of the world. Setting up a subsidiary rate | 
company by the same stockholders or by the same interests will not or 
cure your trouble, because, as I said, at the outset, the D.C. Transit Mi 
Co. has a large number of buses, and if it has a friendly subsidiary, think 
buses will be made available to the subsidiary at a favorable rate. oy 
The subsidiary won’t have to buy any buses of any consequence. It ‘ 
may not buy any. It is wonderful to have a connection with a mass meal 
transportation company, and it will undersell any competitor in this Trai 
room or any busline in the Metropolitan Washington area. I think com 
there should be a second provision that D.C. Transit Co. shall not of o 
by stock ownership or by interlocking directorships or otherwise, M 
directly or indirectly engage in any prohibited business, nor shall the I 
assets or the rolling stock or any other property of D.C. Transit Co. M 
be leased, loaned, rented, or otherwise be permitted to be used by any 
company or person controlled by or affiliated with D.C. Transit Co. STA 
Now, that is the only way that these men will be able to stay in 
business. I have made these observations on the local situation. As 
far as Greyhound is concerned, we now find ourselves with a mass N 
transportation carrier in this District attempting to compete with us se 


between New York and Washington. 
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We have been on this road for over 30 years. Countless billions of 
dollars have been invested in that business. The D.C. Transit Co. 
comes along with a gimmick about a dictaphone and a telephone in a 
limousine, and somehow or other persuaded the examiner to say that 
was a different kind of service than is run by Greyhound with its 
luxury scenic cruiser and the Trailways with its five-star service 
with a snack and a hostess. 

Anyhow the examiner recommended this grant of authority. Now, 
we know that you can’t run limousines at a profit between eee 
and Boston. If there was a profit in it you can rest assured our boys 
would have been in it. We know that there is no money in it. 

But if the taxpayers of Washington will pay the losses, I guess 
it is all right with D.C. Transit Co. But the limousine will grow 
within a year toa bus. It will attempt to get permission to increase 
the size of the vehicle. 

And there we are with a competitor with the resourees of the D.C. 
Transit Co. with a subsidy within the statute, and with that we are 
competing. We don’t think it is fair. I think it is about time that 
Congress told the D.C. Transit Co., “Stick to your last,” and that is 
hauling people to and from work in the morning and during the day. 
With that I complete my statement. 

Mr. Movutper. I think you have made a very persuasive and im- 
pressive statement. I want to ask you this though. 

What in your opinion would prevent the D.C. Transit Co. from 
creating, shall we say, sightseeing trips on regularly scheduled routes 
within the District, using their usual equipment that they use and 
servicing along the route as they go? 

Mr. Exxins. Well, I don’t think it is practical to run a sightseeing 
trip that way. It has tobe—— 

Mr. Moutper. I mean what would prevent them from advertising 
it along that line, that this route would be a sightseeing tour along 
a certain route taking them to certain points? 

Mr. Evxrns. The rates would have to be different. You may have 
two people in the same vehicle paying different rates. A sightseeing 
rate must necessarily be higher than the ordinary transit rate, because 
a guide has to be furnished and the schedule has to be slower. 

Mr. Movutper. I want to compliment you for making what I 
think is a very sound and persuasive argument and statement in 
support of the bill. 

ou do concur, then, with Mr. Davis, that as you interpret the 
meaning of the bills, that they would restrict and prohibit the D.C. 
Transit Co. from engaging in this competitive enterprise, in the 
competitive enterprise mentioned during the course of the testimony 
of other witnesses ? 

Mr. Evxrns. Precisely. 

I am glad to have been helpful. 

Mr. Moutper. Mr. Moe Lerner? Will you proceed, sir? 


STATEMENT OF MOE LERNER, PRESIDENT, AIRPORT TRANSPORT, 
INC. 


Mr. Lerner. Thank you, Mr. Chairman. We have been hearing 
so much about charter and sightseeing that it will probably be a break 
45824596 
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in the monotony to hear a little bit about limousines and taxicabs 
and theairline industry. 

I thank you for the privilege allowed me to testify. My name is 
Moe Lerner, and I am the president of Airport Transport, Inc., which 
has the exclusive contract with the Federal Aviation Agency for 
carrying passengers and baggage from the Washington National 
Airport to Washington, D.C., and other destinations. 

For this privilege we pay a minimum guarantee to the Govern. 
ment of the United States of $175,000 a year, plus a percentage of 
all business originating at the airport. Last year, we paid the Gov- 
ernment of the United States for this privilege approximately 
$270,000. We are currently paying at the rate of $300,000 annually, 

Yes, you heard right; $300,000 annually for the privilege of 
operating at the National Airport. 

In addition to our carrying passengers from and to the Washington 
National Airport, we carry passengers from downtown Washington 
to regularly scheduled flights originating at Friendship Airport at 
Baltimore, Md., under an agreement with the several airlines which 
currently operate jet flights to and from Friendship Airport. 

I would just like to correct the prepared statement, that the jet air 


flights are operating but the schedules don’t start until the 29th of 
this month. 

These airlines are TWA, American Airlines, and Pan American 
Airways. 

Airport Transport, Inc., has been at the Washington National Air- 
port giving uninterrupted 24-hour, rain-or-shine service since May 
of 1941. Our current fleet of over 120 vehicles, which serve airport 
passengers and airport personnel exclusively, makes approximately 
1,500 trips daily carrying about 5,000 passengers a day, and we run 
in a year in excess of 7 million miles. 

The corporation’s fleet of automobiles, which consist of taxicabs, 
Cadillac limousines, and specially designed 6-door DeSoto limousines, 
represents an investment of approximately $600,000. 

I appear before you in support of H.R. 2316, H.R. 4163, and H.R. 
4815. I shall be quite brief in my reasons for this, but I hope you 
will not confuse brevity with a lack of seriousness in my appearance 
here today. 

D.C. Transit System, Inc., and my company have one thing in 
common, and that is that we are both engaged in the transportation 
of passengers. Everything else about our businesses is dissimilar. 

For example, the Government of the United States, in granting us 
the contract to carry passengers from the airport, did not assure us 
that it would look kindly upon a 6.5 percent return on our investment 
or our gross operating revenues. We pay our local, State and Fed- 
eral taxes chargeable to our business, including gas taxes, whether 
or not we get a 6.5 percent return. 

We cannot conduct a losing business in one phase of our operation 
and make it up in another as D.C. Transit System is able to do. 

What D.C. Transit System is able to do, under the interpretation 
it gives to the franchise granted it by Congress, is to compete with 
us by setting up its airport transportation services at any rate which 
it desires so long as the revenues derived from its mass transportation 
operation, minus the losses suffered in other operations, do not exceed 
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a 6.5-percent rate of return after the payment of all taxes, including 
income taxes. In effect, its mass transportation profits subsidize its 
sideline business losses. 

Under these conditions it is conceivable that at some future date 
we may be forced to the wall as have some of D.C. Transit’s other 
competitors. _ 

I do not believe that the Congress foresaw the present threat to 
competition in the District of Columbia. Certainly the Congress did 
not intend that the D.C. Transit System, a public utility, should oper- 
ate without restraints. Suppose, for example, that D.C. Transit 
would spread bus routes to unpopulated areas, operating these exten- 
sions at a loss, but in the meantime buying up real estate adjacent to 
these lines which would jump in value because of the availability of 
transportation. : 

Suppose that D.C. Transit operated supermarkets in various termi- 
nals and properties where passengers would originate and terminate 
and give them easy access to shopping facilities, thus competing with 
other businesses not in the same position to carry their potential cus- 
tomers to and from the store. 

And they have made public utterances that they were planning that. 

The legislation which you are considering today would prevent 
D.C. Transit System, Inc., from paying for the operating expenses 
of its other varied operations out of its profits from mass transporta- 
tion. 

It would also prohibit them from paying, out of these same profits, 
for the advertising of its airport transportation services, as witness, 
and I exhibit this typical advertisement that I would like placed in 
the record. 

Mr. Moutper. The document referred to will be filed for the com- 
mittee files on this subject. It cannot be made a part of the ‘steno- 
graphic record because we cannot reproduce the picture and parts of 
it, but it will be filed as an exhibit by the committee. 

Mr. Lerner. Thank you. 

Furthermore, it would prevent D.C. Transit from using the buses 
and streetcars for prominently displaying advertisements selling its 
limousine service to potential passengers to Friendship Airport at 
cutrate prices. 

This space could be sold to other advertisers and bring additional 
revenue to D.C. Transit. This legislation will thus assure equalized 
competition instead of competition from a tax-exempt monopoly which 
can expand its tenacles through the use of the device of holding down 
its profits by entering into a losing business operation with an unfair 
competitive advantage. 

D.C. Transit has invaded not only routes to airports via taxicabs 
and limousines and charter and sightseeing services but also has 
entered, or plans to enter, interstate bus service by limousine, heli- 
copter service, street paving, house and apartment building, truck 
leasing, row houses, motels, shopping centers, diesel engine sales serv- 
ice, suburban lines, ete. 

The independent transportation operator in this area presently lives 
under a cloud that can ultimately eliminate him from business. For 
the reasons given, I believe that this legislation should become law. 

If any members of the committee have any questions, I shall be 
delighted to answer them. 
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Mr. Moutper. I have just one question. On what do you base your 
statement that the D.C. Transit Co, plans to enter interstate bys 
service, helicopter service, street paving, housing, and so forth? 

Mr. Lerner. For 3 years now, since D.C. Transit has entered the 
local scene, they have made public utterances dozens and dozens of 
times. They are all over the newspapers, that they plan on enterin 
these types of services. For example, I have another clipping here 
It says, “Chalk Talks to Airlines on Friendship Bus Runs.” I would 
be glad to quote if you want me to. 

Mr. Mouxper. Do you want to file that with the committee? 

Mr. Lerner. I could file a hundred clippings by Mr. Chalk’s own 
admission. He has got more newspaper space than the President of 
the United States. He very modestly says so. I have a folder that 
big, and I will be glad to bring it all and file it all. 

I just hate to waste taxpayer’s money and enter al] this into the 
record, but if you think it will serve a purpose, I will be glad to do it. 

Mr. Moutprr. No; I don’t suggest that. I just suggest that you 
file it with the committee. . 

Mr. Lerner. All right, I will be glad to file it. Thank you very 
much. 

Mr. Moutper. Thank you very much, Mr. Lerner. 

Mr. Lerner. May I add one more in answer to this question that 
you just asked? I think it is a wonderful question and I would like 
to answer it if I may, if Iam not imposing. 

You asked how we know these things, and I answered that for 
3 years the president of the D.C. Transit has made public utterances 
dozens of times, and in my presence, that he plans to set up a network 
of transportation to and from airports. He has made public utter- 
ances about setting up motels. He has made public utterances of 
setting up truck leasing businesses. 

This is not an uncommon thing in mass transportation. With the 
unlimited resources 

Mr. Moutper. You mean when he was speaking in that vein he 
was referring to D.C. Transit Co. as planning to engage in that 
business ? 

Mr. Lerner. Yes, sir, always he has referred in the vein of the 
D.C. Transit; yes. I don’t think that D.C. Transit can continue 
operating unharnessed and unbridled the way it has in the past. 

I think it’s not fair play. I think it is un-American. It puts the 
independent operator at such a disadvantage because D.C. Transit 
has these unlimited resources at their disposal. 

Mr. Moutper. Because of the guarantee of income? 

Mr. Lerner. No, not just that guarantee of income, but he has this 
$25 million corporation, which gives him unlimited, practically un- 
limited, resources to enter into fields and be able to lose money in 
fields until such time as he has disposed of his competitors, and then 
he can take the thing over and adjust the prices that he wants any way 
he wishes. 

Mr. Mouwper. By guaranteed income I am referring to the 6.5 per- 
cent assured. 

Mr. Lerner. That’s right. 

Mr. Moutper. Based upon the gross. 

Mr. Lerner. Upon the base. But the most dangerous thing is the 
intermingling of facilities, and I would like to give an example. 
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In the month of December when D.C. Transit first introduced this 
advertisement that I showed you, introduced this new service to 
Friendship Airport for $2 a passenger, they continued these adver- 
tisements in all three newspapers, and I am no expert in what adver- 
tisements like that would cost, but my guess is that they spent that 
month I would guess approximately $3,000. 

Mr. Moutper. You mean in advertising that service ? 

Mr. Lerner. Advertising that service in the month of December. 

Mr. Moutper. Was that included in their operating costs of the 
mass transportation business ? 

Mr. Lerner. I assume so; yes. 

Now here is what happens. I have the contract with Pan American, 
who originates a flight there that goes to San Juan. And we work 
in very close liaison with this firm. 

I know that 91 seats were sold that month to the Washington area 
for that particular flight. 

This means for a potential income of $182 D.C. Transit spent thou- 
sands of dollars in advertising. Of course, it wasn’t their money. 

I interpret it as the taxpayer’s money. Now I would like to add a 
further thought that of these 91 passengers, my company handled 
70 percent. The balance were handled through where their relatives 
take their people to the airport or friends take their passengers to 
the airport. 

There was one month—I haven’t got the exact date but I can get 
it—where as a result of this advertisement D.C. Transit received 
a telephone call to transport eight passengers, four couples, pick them 
up at their respective homes and take them to Friendship. 

Now D.C. Transit sent a 52-passenger bus to pick up these four 
couples at different points throughout the Northwest area and take 
them to Friendship Airport for $2 apiece. 

I am coming to this point about intermingling. Now how could 
you possibly control that? The intermingling is inevitable unless 
a bill like this becomes law, where they are compelled to segregate 
their mass transportation from their other interests. 

I have no objection to competition. I have plenty of competition 
in my business, plenty of competition, and I have no objection to fair 
competition. But this is not fair competition. 

Mr. Movutper. Thank you very much, Mr. Lerner. 

The next witness is Mr. Stone. 

(No response. ) 

Mr. Moutper. We will recess until 10 o’clock tomorrow morning. 

(Whereupon, at 4:45 p.m. the hearing was recessed, to reconvene 
at 10 a.m. Wednesday, May 20, 1959.) 
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WEDNESDAY, MAY 20, 1959 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., in room 1334, 
New House Office Building, the Honorable John Bell Williams 
(chairman of the subcommittee) presiding. 

Present: Representatives Williams, Harris, Derounian, Friedel, 
Macdonald, and Bush. 

Mr. Frrepet. The subcommittee will now come to order for a con- 
tinuation of the hearings on H.R. 2316 introduced by our colleague 
from Texas, Mr. Patman; H.R. 4163, by Mr. Collier, a member of this 
committee, and H.R. 4815, by Mr. Rogers of Texas, also a member of 
this committee. All bills apply to the regulation of D.C. Transit. 

We will first hear from the President of the District of Columbia 
Board of Commissioners, Mr. Robert E. McLaughlin. 

Mr. Witu1aMs (presiding). Mr. Commissioner, do you have a pre- 
pared statement ? 


STATEMENT OF HON. ROBERT E. McLAUGHLIN, PRESIDENT, DIS- 
TRICT OF COLUMBIA BOARD OF COMMISSIONERS; ACCOMPANIED 
BY HAROLD A. KERTZ, MEMBER, PUBLIC UTILITIES COMMISSION 


Commissioner McoLavueuiuin. Mr. Chairman, I have no prepared 
statement, but I thought, in order to put the position of the Com- 
missioners before the committee that I would, with your permission, 
read our report on the bills. 

Mr. Witt1aMs. The report of the Commissioners has already been 
inserted in the record. However, I am certain that members of 
the committee have not had an opportunity to read it, and I think it 
might be well for the members to hear that report. 

ommissioner McLaueuuin. Yes. That was my purpose, Mr. 
Chairman. 

The Commissioners of the District of Columbia have been asked 
to submit to your committee their recommendations and suggestions 
on these bills which are bills to insure effective regulation of the D.C. 
Transit System, Inc., and fair and equal competition between D.C. 
Transit System, Inc., and its competitors. 

These bills provide that all assets of D.C, Transit System and all 
personnel employed by it, iri providing mass transportation services 
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as provided in the first section of the act approved July 24, 1956 
70 Statutes 598, known as the Franchise Act, shall be used exclusively 
in mass transportation and shall not be used in any other service in 
competition with the service of any other carrier. 

The effect of the bill would be to prevent the use for the special 
charter and sightseeing services conducted by D.C. Transit under the 
authority of section 6 of the Franchise Act of any facilities and per. 
sonnel used by the company in providing mass transportation. 

The Commissioners are constrained to object to the enactment of the 
bill for the reason it would not, in their view, clarify the situation 
which has given the Commissioners concern since shortly after the 
enactment of the Franchise Act when it became apparent that the 
provisions of the franchise granted to the D.C. Transit System, Ine,, 
gave the company an advantage over its sightseeing and special 
charter competitors. 

The first section of the act of July 24, 1956, granted to D.C. 
Transit System, Inc., a franchise to operate a mass transportation 
service of passengers for hire within the District of Columbia and 
between the District and points within the Washington metropolitan 
area. 

Section VI of the act authorized and empowered D.C. Transit to— 
engage in special charter or sightseeing services subject to compliance with appli- 
cable laws, rules, and regulations of the District of Columbia. 

Both of these sections occur in part I of the act. 

By reason of the language contained in section I(c) of the act, 
it may be contended that they are both part of the D.C. Transit 
System franchise. 

Unquestionably, certain of the provisions contained in part I are 
franchised rights granted the corporation, but section VI is an author- 
ization for the corporation to engage in certain activities not in the 
nature of mass transportation operations. 

Differences of opinion arise even as to whether activities conducted 
under the authority of section VI are entitled to the tax exemptions 
provided by sections VIII and IX or whether, by reason of the 
authorizing nature of the section and the phrase, “subject to com- 
pliance with applicable laws, rules and regulations,” such activities 
are not entitled to such tax exemptions. 

At the request of the Commissioners, the Corporation Counsel 
rendered two opinions on the problem created by section VI. 

The first of these, why the Corporation Counsel concluded that, 
since limousines are not used in mass transit operations, special 
charter and sightseeing activities involving the use of limousines can- 
not be considered as enjoying the tax benefits provided by sections 
VIII and IX. 

In the second opinion, the Corporation Counsel in effect concluded 
that since buses used in special charter and sightseeing activities could 
also be used in mass transit operations, special charter and sightseeing 
activities involving the use of buses are entitled to the tax benefits 
provided by sections VITI and XI. 

While both the Commissioners and the Corporation Counsel have 
considerable doubt as to whether the Congress intended the special 
charter and sightseeing activities involving the use of buses should 
enjoy the tax benefits of sections VIII and XI, the language of the 
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act, neverthless, appears to justify such a conclusion even though it 
could result in a disadvantage to the sightseeing and special charter 
competitors of D.C. Transit. ; 

The Commissioners believe that there presently exists considerable 
doubt as to the intent of Congress and apparently making applicable 
to the D.C. Transit sightseeing and special charter operations, the 
tax benefits provided by sections VIII and XI. 

The Commissioners are inclined to the view that the Congress 
actually intended that the activities to be conducted under the author- 
ity of section VI of the act were not to enjoy the benefits provided by 
sections VIIIand XI. ik 

Assuming that this belief of the Commissioners is correct, they are 
further of the view that a clarification of the section is not only 
desirable but necessary, in order to provide the Commissioners with 
guidance in assessing taxes against such activities. 

The Commissioners further believe that the appropriate action to 
be taken by the Congress, assuming that the Commissioners’ basic 
belief is true, would be the amendment of section VI of the act to 
express clearly and unambiguously the intent of the Congress that the 
activities authorized by such section are not to be exempt from taxa- 
tion under authority of sections VIII and IX. 

The Commissioners believe that such a clarifying change as they 
are suggesting is one of form rather than of substance. In this con- 
nection, the Commissioners desire to invite the attention of the com- 
mittee to the following quotation from the statutory construction of 
section 1931: 

If the amendment was enacted soon after controversies arose as to the inter- 
pretation of the original act, it is logical to regard the amendment as a legal 
interpretation of the original act, a formal change, rebutting the presumption 
of substantial change, but if the amendment was passed after a period in which 
many individuals had expressed a satisfaction with the provisions of the original 
act rather than with its interpretation, the presumption of change is confirmed 
and it is reasonable to hold that the change intended was of substance; that a 
new right was created or an existing one withdrawn. 

The Commissioners further believe that it would be desirable if the 
Congress itself should act to clarify its intent with regard to the opera- 
tion of section VI of the act and also should explain in an appropriate 
preambulary clause to authorize D.C. Transit to engage in special 
charter and sightseeing activities; that it had no intention of giving 
by extending D.C. Transit activities in such fields the tax benefits 
provided by sections 8 and 9 of the act. 

As indicated earlier herein, the Commissioners recommend against 
the enactment of the bills before this committee in the belief that even 
were the bills enacted, it would still remain unresolved, and that is 
the problem created by the inability of the Commissioners to deter- 
mine the true intent of the Congress as to the tax status of the special 
charter and sightseeing activities in which D.C. Transit is authorized 
toengage. 

Accordingly, in lieu of giving consideration to the enactment of the 
bills before the committee this morning, the Commissioners strongly 
recommend that the Congress consider amending the act of July 24, 
1956, in such manner as to clarify its intent with respect to the tax 
status of the special charter and sightseeing activities of the D.C. 
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Transit System, and, if necessary, explaining in preambulary clauseg 
the reason for the clarification of the act. 

The Commissioners have been advised by the Bureau of the Budget 
that there is no objection on the part of that Office to the submission 
of this report to the Congress. 

Mr. Witutams. Do you care to elaborate further or would yoy 
prefer to proceed with the interrogation ? 

Commissioner McLaveuuin. I believe this establishes a basis for 
interrogation, Mr. Chairman, and perhaps we should proceed in that 
manner. 

Mr. Witi1ams. I have a number of questions, but I would reserye 
them until the other members have concluded. 

Mr. Friedel ? 

Mr. Friepev. Mr. McLaughlin, this is not a new question, regarding 
the interpretation of the law or the intent of the Congress to give the 
Capitol Transit Co. exemptions as far as mass transportation js 
concerned. 

Haven’t you been receiving protests from other sightseeing com- 
panies and limousine services opposing the Transit Co. 4 

Commissioner McLaueuurn. You say have there not been ? 

Mr. Friepeu. Have there been any protests? 

Commissioner McLaveuHuin. Well, yes, there have been protests 
over the past 2 years. 

Mr. Frreper. And what was your decision or the Commissioners’ 
decision ? 

Commissioner McLaveuutn. I can’t hear you, I am sorry. 

Mr. Friepet. What is the decision of the Commissioners? Did you 
think that they had a right to exemptions? 

Commissioner McLaventrn. Well, I think the Commissioners 
themselves had no action to take on this thing. 

I mean we had the act of collecting the taxes which we, by the 
interpretation of the law as pronounced by our corporation counsel, 
said that we should collect, but we have not taken any action other 
than the action which we interpret to be required of us by the statute 
in the premises. 

That is to say that we have not come back up to the Congress and 
asked the Congress to clarify the intent. 

Mr. Friepeu. Did you mean it was the intent of Congress that they 
could go into the sightseeing business and limousine service, get all the 

benefits they are allowed under the Mass Transportation Act, and 
then drive the independent man out of business ? 

Commissioner McLaucuutn. Do you say that do I think that was 
the intent of Congress ? 

Mr. Friepeu. Yes. 

Commissioner McLaveuurn. I don’t personally think that was 
the intent of Congress. 

Mr. Frrepex. I don’t think so either. 

Commissioner McLaucuuin. No, but it has never been tried in the 
courts. We have collected the taxes that we felt should be collected 
under the statute that was handed down. 

We have accepted, as we always do, the legal interpretation of the 
corporation counsel who is set up as the legal officer of the District 
of Columbia government, and ‘as I said, there have been no court 
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eases here; for instance, the individuals who may be harmed by this 
have not pursued their remedies in the courts. Dy . 

Mr,F rtepet. ‘No, but on the other hand, have the District of Colum- 
bia’ Commissioners, under their rules and regulations or the law in 
force, decided that the Capitol Transit Co. did not come under this 
exemption under the mass transportation billf Had you enforced 
it, they probably would have to go to court for an interpretation of 
the law. 

Commissioner McLavueuurn. What I mean to say was I don’t think 
it was the intent of Congress that they should have this vast 
advantage. 

However, the bare wording of the statute, as we say in our report 
here, leaves it open to interpretation or perhaps lends a great deal of 
color to that interpretation. 

Mr. Friepev. You were to set up rules and regulations and evidently 
you didn’t. It doesn’t seem right that the Capitol Transit Co. can 
run sightseeing buses at a reduced rate because of the tax advantage 
under the mass transportation bill, and compete with the independent 
sightseeing drivers or the limousine services. — 

I thought that under the rules and regulations you had enforced 
the intent of Congress and told the Capitol Transit Co. 

Commissioner McLaueuuin. Mr. Friedel, may I say that I sat in 
on most of it. I sat in, I think, on every one of the meetings of the 
conference committees when they were working on this. 

In those days, there was a very marginal operation by the preceding 
company in the sightseeing business. The conference committee was 
aware of this situation when it reported out the bill, but I think it was 
the end of a session of Congress. There was a strike on. There was 
no transportation on the streets. The Congress didn’t want to go home 
and leave us with no transportation at all and frankly, I doubt very 
much that there was any intent of Congress on this subject. 

I think the Congress was willing to let the courts decide what these 
words mean and so that has been handed to us in such a way that we 
feel that there is a color of right in the position that the company has 
taken here. 

We don’t feel that we can arrive at a determination here that this 
company has not the same rights that its predecessor had in this busi- 
ness. Its predecessor used the buses. It isa tradition in this industry 
that it is a marginal operation for a mass transportation company to 
use the same equipment in whatever sightseeing service it may render 
in the community. 

Mr. Frrepet. And charge it off to mass transportation ? 

Commissioner McLaucuurn. Well, I think in their ratemaking, 
the Public Utilities Commission or Public Service Commission makes 
an allocation of these expenses. 

Where there is an extensive service of this kind, it may affect the 
rate and probably would, under certain circumstances, affect the fares 
that might be charged in their mass transportation service. 

I don’t think it has up to the present time probably, although I 
haven’t analyzed the orders of the Public Utilities Commission suf- 


ficiently to say that, but certainly, under some circumstances and with 


a very large proportion of the sightseeing business, there would be 
some impact on the rates, the fares that are established by orders of 
the public service commission. 
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Mr. Friepev. In other words, the Public Utilities Commission could 
grant them a reduction in the rate. They could not continue to loge 
money unless they charged it to the mass transportation service. 

Commissioner McLaveuurn. Well, they are excluded in the 
proceeding. 

I might say that back under the old company, it is my recollection 
that they used to make about $75,000 to $100,000 a year profit on 
their sightseeing service and we used to put that in. 

I was chairman of the Commission at the time and we used to put 
that in those days. 

May I check that? I think we used to put that in and figure it into 
the rate that was allowed the company. 

Yes; we did exclude it. It has always been excluded when it was a 
profit to the company. It was excluded in the ratemaking proceeding 
and it is still excluded by the Public Utilities Commission in its rate 
proceedings. That is to say it then was excluded as a profit. It 
now is excluded as a deficit, if it is a deficit. 

Mr. Friepet. Do you know or does anyone here know whether 
they are making a profit on their sightseeing buses ? 

ommissioner McLauGHuin. Well, there are several people who can 
answer that, Mr. Friedel. I don’t know because I am not on the Pub- 
lic Utilities Commission. 

Mr. Kertz is here and who is a member of the Public Utilities Com- 
mission. May he answer the question, Mr. Chairman ? 

Mr. Kerrz. I am Harold Kertz, a member of the Public Utilities 
Commission. 

As I understand the question it was to the effect if there was any 
profit made in the sightseeing operation. 

Mr. Frrepet, And the limousine service. 

Mr. Kertz, The answer is “No.” The last figures we had were for 
a projected period of 1 year, which was a test period, in our rate case 
of last August. 

At that time, the limousine service showed a loss of approximately 
$47,000 and the sightseeing operation showed a loss of approximately 
$106,000. 

Mr. Frrepez. A little over $200,000. 

Mr. Kerrz. A little over $150,000. 

Mr. Friepev. The losses were included in D.C. Transit’s overall pic- 
ture and the people that ride the buses have to pay the loss; is that 
right ? 

Mr. Kertz. No, no. In the rate case when we determined the rate 
of return that this company was entitled to, we excluded all of the 
losses resulting from the limousine and sightseeing operations and it 
played no part in our determination as to what a fair rate of return 
was or in the rate itself. é 

Mr. Frrepet. Now, do you know whether those buses or limousine 
services were getting the gasoline tax exemption ? 

Mr. Kerrz. Yes, they were, under section IX of the Franchise Act 
we did exclude gasoline used in connection with the limousine service, 
but in the 1957 determination, we permitted, as we interpret the act, 
the losses from the sightseeing to be included. However, in the last 
rate case, last August, the company voluntarily agreed to pay the tax 
on gasoline beginning July 1, 1958. 
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So, in our determination as of August 31, the months of July and 
August were excluded, and that is to say the gasoline tax was included. 
They paid that tax. 

r. FrrepeL. They do now and have since July 1 paid the gasoline 
tax for the use of the limousine service ? 

Mr. Kerrz. Not for the limousine. 

Mr. Frrever. Not for the limousine service ? 

Mr. Kertz. They have always paid the limousine. 

Mr. Frrevex. I didn’t hear you. 

Mr. Kerrz. I said they have always paid the tax on the limousines. 

Mr. Frreper. But now they pay the tax for both since July 1? 

Mr. Krrrz. They pay the tax on sightseeing and charter service ex- 
cluding Government contracts. 

Mr. Friepev. The same as all independent drivers do? 

Mr. Kertz. They pay the same tax. 

Mr. Friepet. They pay the same tax ? 

Mr. Kerrz. Yes. 

Mr. Frrevev. That will be all, Mr. Chairman. 

Mr. Wittr1ams. Do I understand, for the record, that they pay the 
tax for the gasoline used for the buses used in sightseeing now? 

Mr. Kerrz. Since July 1, 1958. 

Mr. Witu1ams. They donow? 

Mr. Kerrz. Yes; that was a voluntary offer on the part of the com- 
pany which the Commission accepted. 

Mr. Friepet. Just one more question, Mr. Chairman. You must 
understand, and I want everyone to understand, that I am very much 
for fine transportation service to Friendship Airport, and I would 
like to see cheaper rates to Friendship from Washington or Baltimore, 
or any place else. 

Do you know whether the advertising that the Capitol Transit 
is putting out on the limousine service to Friendship was charged to 
the mass transportation ¢ 

Mr. Kerrz. ‘To the best of my knowledge, it was not. 

Mr. Friepext. It was not charged to that? 

Mr. Kerrz. No, sir. 

Mr. Frrepex. That will be all, Mr. Chairman. 

Mr. WituiaMs. Mr. Bush? 

Mr. Busu. Mr. Chairman, I am sorry that I was unavoidably de- 
tained from attending the hearings yesterday and, because of that 
delay, I am not as well informed as those of you here who were present 

esterday, but I do have a few questions I would like to ask Mr. 

cLaughlin. 

How many companies, corporations, or individuals have sight- 
seeing rights in the District ? 

Commissioner McLaueuutn. Mr. Chairman, I think I will have to 
ask someone else to answer that. 

My last testimony on this was about a year ago and it is my recol- 
lection that there are some 12 or 15. 

Mr. Kerrz. As I understand the question it is, How many people 
are engaged in the sightseeing business in the District of Columbia? 

te, Dose. In chartered service buses. 

Mr. Kerrz. Excluding limousines? 

Mr. Busu. Excluding them. 
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Mr. Kerrz. I would say it is in the neighborhood of 20 as of the 
last. count. 

Now, what we did last fall was to issue an order requiring all of 
the sightseeing companies doing business in the District of Columbia 
to file with us their tariffs evidencing their schedules and rates, 

That order was dated September 26, 1958. We gave them until 
January 6 within which to file these tariffs. The order itself may he 
of interest to this committee. 

With respect to the charter and contract service we required them to 
file their tariffs and schedules and provided in our order that they 
shall not charge or demand or collect less than the rates, fares, and 
charges set forth in the schedules of tariffs which they filed with ys. 

That was to eliminate this unfair competition of price cutting, 
We also provided that with respect to sightseeing that the tariffs, 
once filed with us, and they are now on file with us, that after the filin 
of said tariffs, no owner of licensed passenger vehicles for hire, en- 
gaged in sightseeing services, shall charge or demand or collect for 
such services a greater or lesser or different compensation for such 
services than the rates, charges, and fares which are specified in the 
tariffs which they have filed with us. 

Now, we receive all of these tariffs. We are in the process of analyz- 
ing them to see where we can go from that point; to see whether or not 
any regulation is desirable with respect to the setting of fares, rates, 

and charges. 

We have reached no conclusion as of this time. 

Mr. Busx. You said that some 20 franchised operators were fur- 
nishing sightseeing service in and out of the District. 

Mr. Kerrz. No; I didn’t quite say that. 

Mr. Harris. Will the gentleman yield ? 

Mr. Busu. Yes. 

Mr. Harris. Do you issue a franchise ? 

Mr. Kerrz. No; that is the point I was going to make. 

Mr. Harris. Well, do you issue any kind of authority for them to 
operate ? 

Mr. Kerrz. No. 

Mr. Harris. You just decide they are in business and they are in 
business; is that it ? 

Mr. Kerrz. That is right, but they must obtain licenses for their 
vehicles through our Commission. 

That is merely a matter of registration and the payment of a fee, 
but a franchise as such, does not exist. 

The only thing that comes close to a franchise would be their license. 

Mr. Busn. What authority then do they have to commence giving 
this service ? 

Mr. Kerrz. Merely a license. 

Mr. Busu. Just a license ? 

Mr. Kerrz. Yes. 

Mr. Busu. Any one then could start giving chartered service ? 

Mr. Kerrz. Yes; I could start tomorrow. 

Commissioner McLaueuurn. There are some operators who just 
have one vehicle. 

Mr. Kerrz. I was wondering, Mr. Chairman, if I could place in 
the record, and apparently there has been some confusion as to what the 
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activities of the PUC have been with respect to the problems which 
ou are considering, and I would therefore like to submit some 
material. , 

Mr. Harris. Will you speak a little louder, please ? ; 

Mr. Kerrz. I said I would like to place in the record, with your per- 
mission, a copy of our findings and certifications in the motor vehicle 

oline tax matter for 1957 as well as for 1958, together with some 

UC material. 

I would like to put in also our findings of fact and conclusions in 
the last rate case involving D.C. Transit. i. 

Mr. Wi11aMs. It has been suggested, and I quite agree, that if it 
js going into the record perhaps we should examine the testimony 
ro the committee before it goes in because the committee will have 
yery little opportunity to read this until the hearings have been com- 

Jeted, and the record printed. 

Mr. Busu. Mr. Chairman, I wanted to ask him a few more questions 
here. 

Mr. Witu1aMs. Will you defer that, Mr. Kertz, for a few minutes? 

Mr. Kertz. Yes. 

Mr. Busu. These companies that you speak of that are furnishing 
charter service, do they get different treatment than the D.C. Transit 
Co. gets as far as rates are concerned or as far as the tax exemp- 
tion is concerned ? 

Commissioner McLavenuuin. There are some taxes they pay. For 
instance, in acquiring their equipment, they pay a franchise tax which 
we construe the statute here as not requiring. 

In addition to their limousine service, the D.C. Transit System 
operates some of its buses full time on sightseeing, as I understand it, 
but many of them are operated for sightseeing and also interchange- 
ably they cover certain runs in the peak hours when there is a peak 
demand for mass transportation in the city. 

In the acquisition of these buses under the Franchise Act, we feel 
that the wording of the act excuses them from the payment of excise 
taxes. 

Of course, on a $20,000 bus I suppose that is about $400 or some- 
thinglike that. That is one advantage that they have. 

Of course, the transit system pays franchise taxes, and that is really 
a misleading phrase. It is the corporation income tax and they pay 
it the same as the others do. 

Mr. Busu. Do they pay it on their gross income? 

Commissioner McLaueuutin. No; there is no gross receipts taxed 
now. There is a flat 5 percent, called a franchise tax or corporation 
income tax which is paid by all of them and then as you just heard 
Mr. Kertz say, they are paying the fuel tax in connection with their 
sightseeing service. 

As I understand that, when they use a bus that is largely being 
used for the mass transit service in connection with the sightseeing 
assignment, the gasoline consumed by that bus in sightseeing they pay 
atax on. 

Mr. Bust. And that applies to the small operating companies as 
well as to the D.C. Transit Co. ? 

Commissioner McLaven.in. Yes, sir. 
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Mr. Busu. Well, what is the real controversy here as far as youy 
Commission is concerned? I just can’t get this thing straightened 
out in my mind. 

Commissioner McLaventin. From the point of view of the Dig. 
trict Commissioners, we feel that it should be clarified as to whether 
sections VIII and 1X of the Franchise Act which state that all tax 
advantages ‘that shall accrue to this company apply as well to the 
sightseeing and special charter services as to the mass transportation 
service. 

We feel that under the words used in the act, it is in a nebuloys 
state. 

Mr. Busx. Let me ask you this: Do all of these companies haye 
to file a rate schedule based on a per-mile basis of operation ? 

Commissioner McLaveuirn. You mean in connection with their 
sightseeing service ? 

Mr. Busu. Yes. 

Commissioner McLaventin. That is being done now. It is per 
hour; isn’t it ? 

Mr. Kertz. Per mile and also per hour. 

Commissioner McLaueuuin. The Public Utilities Commission had 
never exercised but always held that it could exercise jurisdiction over 
the sightseeing service until this order went out. 

They felt they always had the jurisdiction, but prior to this special 
situation that has arisen as a result of this franchise act passed b 
the Congress in 1956, the Public Utilities Commission felt that free 
and open competition did a better job of setting rates and also that 
they were all along the same rate anyway, than the Public Utility 
Commission could do, especially in view of the fact that the jurisdic- 
tion of the PUC does not extend beyond the District line and most 
of these operations run out into Virginia or Maryland, that is a very 
large proportion of them do. 

So they have never attempted to exercise jurisdiction over the 
industry. 

There were hearings on the House side here in the District of Colum- 
bia Committee last year concerning this general subject matter, and 
subsequent to that, the PUC did take the action that Mr. Kertz has 
explained to you here, so that they now do file their rates. 

Mr. Busu. If I understand you then, competition sets the rates 
rather than the companies filing their rates? 

Commissioner McLaveuttn. The PUC has not attempted to set 
reasonable rates for them. They only file the rates they are operating 
under. 

Mr. Busu. It is hard to follow that kind of reasoning because it 
costs so much per mile to operate a vehicle. 

There ought to be a rate established. The competition will never 
establish that. 

Commissioner McLaveuuin. I might just hypothetically say here, 
and I am not on the PUC now as I am president of the Board of Com- 
missioners, but hypothetically, if the D.C. Transit Service dropped its 
rate down let’s say 30 percent or something like that in an attempt to 
monopolize. this business, I would think then that the PUC would feel 
that as far as its jurisdiction extends, which is just to the District line, 

that it might have to step in and establish reasonable rates. 
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[don’t know. That is an example, however, of a situation where 
they might do it. 

Mr. BusH. I can see where D.C. Transit, for instance, they can in- 
tentionally charge a lower rate and have a loss in that phase of their 
operation and yet make money over in their schedule line. 

Commissioner McLaueuuin. Surely. 

Mr. Busu. And that doesn’t seem fair to this little fellow operating 
many of these services. 

Commissioner McLaucuiin. Apparently, that isn’t happening now. 
Apparently, they are all charging what they consider to be an econom- 
ical rate because as I understand it, all the rates filed are approxi- 
mately‘on the line. They are all about even rates and uniform. 

Mr. Busu. Well, I thought you said there were not rates at all, that 
itwas set by competition. 

Commissioner McLaveutin. Pursuant to the order issued by the 
Public Utilities Commission, all the companies have filed their going 
rates. 

Mr. Busu. What are those rates ? 

Commissioner McLaueuux. y¥$ an hour, I think, for limousine 
service. 

Mr. Kerrz. Mr. Congressman, they vary. It is a very wide range. 
You see, we have one small limousine operator and we have the two 
and three limousine operators and then one bus; two buses; three 
buses. 

Mr, Busu. I am talking about the buses now. 

Mr. Kerrz. Buses only ? 

Mr. Busu. Yes. 

Mr. Kerrz. It is pretty hard to define just what their going rate 
is and that is what we are presently analyzing, trying to get schedules 
of comparison to show what the rates are, but they all vary to some 
extent. 

For example, take the man who has five Government buildings. 
He will have one rate. It is a flat rate for five buildings. 

Another man will take six buildings or seven buildings as one rate. 
Then they get a customer who wants to see only four of the six. 

Mr. Busu. You are talking now about the limousine? 

Mr. Kerrz. No, no; about the buses. For example, the Gray Line. 
They tailor their trip to suit their particular customers at the time. 
They don’t operate on regular schedules and regular routes, I should 
say. 
Mr. Busu. I appreciate that very much, because I have been in this 
business for 35 years and I feel I know a little something about it, 
and I am very much surprised that this charter service is being 
operated in such a manner here in the District. 

That is all, Mr. Chairman. 

Mr. Kerrz. Let me just say this one thought, Mr. Bush. 

We talk about the possibility of regulating the rates, in other words, 
fixing the rates, either on a per hour or per mile basis. 

_ Let’s assume that my Commission fixes the rates which we feel 
is fair and equitable to all. I think that if we reach that point, that 
It is the small operators who are going to suffer by reason of the 
regulation because you or I would prefer to travel in a new, air- 
conditioned bus which the transit company can supply at the same 
45824597 
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rate, rather than to go in a 16-year over-age Mack bus with dirty 
upholstery and un-uniformed drivers. 

There is the problem involved. 

Mr. Busu. I can only say this: I have asked a lot of questions 
and it doesn’t seem to me as far as I am concerned that I got a very 
satisfactory answer to them. 

I still must say that as far as the operation of these various lines 
are concerned, there just doesn’t seem to be a head to it, no one to 
guide and set the rates to see what they are doing, and I don’t like 
to see the D.C. Transit Co. get an advantage over the little fellow 
who is trying to operate and give a service to the public. 

You certainly have not answered the questions to my satisfaction, 

Commissioner McLaveutrn. Mr. Chairman, when I was in PUC 
I asked the same questions, but when you realize there are very, very 
few of these business trips that don’t go outside the District of Colum. 
bia, and that is an interstate trip over which this PUC has no juris. 
diction—although they might—that this is a very, very minor propor- 
tion of their trips. 

Mr. Busu. The ICC would have jurisdiction over that. 

Mr. Kerrz. That is true, but the ICC has never assumed any juris- 
diction over it for the practical reasons I gave you. 

It is impossible to regulate that type of operation. 

Mr. Busu. We always had to get that authority before we could 
operate. 

Mr. Kerrz. Oh, yes; you get the authority to operate over a given 
route between given points, but the ICC has never attempted to place 
any restrictions upon the sightseeing operations, as such. 

Mr. Busu. We could operate them in my sections of the country 
and in some cases, we asked for exceptions, but in other cases it was 
unlimited. 

Mr. Kerrz. Yes; I am familiar with that having practiced for 30 

ears before the ICC. You see, I know something about it myself, 
but those rates are incidental to other rates. 

Let me call your attention to this fact, that D.C. Transit also pos- 
sesses certificates from the ICC to operate in interstate commerce 
and under section 208(c) of the ICC Act, they have, by the ICC Act, 
the power to operate this incidental service including the sightseeing 
and charter. 

Mr. Busn. That is all I have. 

Mr. Wiuu1ams. Mr. Harris? 

Mr. Harris. With the indulgence of my colleagues here, I would 
like to ask a few questions and it doesn’t make any difference to me 
who answers them but I imagine, Mr. Commissioner, you will call 
on Mr. Kertz to answer some of them. 

In the first case, I want to raise the question I raised yesterday and 
that was we requested reports from the Commission on this legisla- 
tion weeks ago and again when these hearings were set. 

Those requests have been placed on file down there, even weeks 
before that. Notice was given of the hearings and still a couple of 
weeks or more passed by and we didn’t get the reports. We didn't 
have a report even when we started the hearing yesterday morning. 

Now, can you give us some light on why the committee is unable 
to get reports on bills that are very important and pending? AsI 
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said yesterday this is not only directed to you and your aeceneaee 
put there are other bills before this committee and we have the same 
roblem with other agencies of the Government. 

Perhaps it would be advisable for me to not even ask you to com- 
ment siiedia you have some comment or explanation for it. 

If you do have an explanation, I will be glad to have it. I do, how- 
ever, want to make it very clear that in these important matters pend- 
ing before the committee effecting the public and wherein a particular 
agency of the Government is involved, it is imperative that we have 
the reports, and therefore, I am going to insist that we do have re- 

rts in time for the committee to have an opportunity to look at them 
and see just what your position is. ed 

If that is a criticism, I am sorry but nevertheless, it is a fact. 

Commissioner McLaueuuin. I think, Mr. Chairman, that I have 
no acceptable excuse, but we have discussed this back and forth with 
the legislative head of the Corporation Counsel’s Office who is ex- 
tremely burdened in coping with unusual circumstances and he has 
been putting in a great deal of overtime, a lot without compensation 
and sometimes even without a thank you. 

It has been discussed with the Board of Commissioners two or three 
times and then we had to clear it through the Bureau of the Budget. 
They didn’t take long, but it was Just a few more days and actually, 
I think we are guilty of just not getting them here soon enough. 

I think the burden of work on the Legislative Section of the Cor- 
poration Counsel’s office has been such that we have had to race up on 
a lot of these hearings that we didn’t expect to come up on so soon. 
But I assure you this will not happen again. 

Mr. Harris. Thank you, and as I understand from my experience 
here, the burden is pretty heavy on everybody. 

You better get somebody else to help your attorney out, or at least 
thank him. 

Commissioner McLaveniin. We show our appreciation in other 
ways. 

Mr. Wii1aMs. Let me compliment the Commissioner on his frank- 
ness and honesty in answering that question. You gave us a very 
frank answer and a candid answer, and I think probably a truthful 
answer. 

Mr. Harris. Yes, and I think I would be one of those to vote to get 
you additional funds for additional people. 

Commissioner McLavenun. Actually, I think it is one of the most 
difficult, reports we have had to write. We-need clarification. It is 
difficult to take a position. 

Mr. Harris. That is the reason I waited a long time to give you 
plenty of time for it. 

Now as I understand from what Mr. Kertz has said, no one needs 
to do anything except get a license and put out a bus to enter the 
sightseeing business; is that right ? 

Mr. Kerrz. That is correct. 

Commissioner McLaveutin. I believe he now probably would 
have to file his rates under your new order, but prior to January, 
that was true. 

Mr. Harris. Do you have authority under the law to require them 
to get. permission to operate ? 
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Commissioner McLaveuuin. No. Under the PUC Act there jg 
no positive provision for requiring such franchise. 

Mr. Harris. Well, what authority do you have requiring them to 
file a rate with you? 

Commissioner McLaueuuin. Actually, I think the act says any. 
one engaged in PUC activities in the District of Columbia shal] 
comply with the act and the lawful orders of the Public Utilities 
Commission. 

It is under that general provision that they do regulate those who 
are carrying on such a business, but they don’t have to issue a cer. 
tificate of necessity, convenience and necessity, and there is no provi- 
sion for a franchise to be issued. 

Mr. Harris. Well, don’t you think that the provision probably 
should be made for that so you would have a record of it to keep up 
with it? 

Commissioner McLauauun. I think that would have to be studied, 
Mr. Harris. 

Mr. Harris. You have a lot of sightseeing operations going on 
where the public is affected, where business is affected in the Dis- 
trict, hotels and motels and business establishments, and so forth. 

Don’t you think there should be some way of keeping up with what 
is going on ? 

Commissioner McLavueuuin. I personally do because, Mr. Harris, 
ever since 1953 I have favored a limitation of taxicabs in the Dis- 
trict of Columbia, but it is always killed up here in the Congress. 
It can never get started. 

In the taxicab industry, there is no limitation. Anyone who 
complies can get his face and his taxi license. 

Mr. Harris. I know that is true, but let’s us stay with the sight- 
seeing business that we are talking about now. 

That is what Mr. Kertz did awhile ago, tried to get off onto some- 
thing else. 

Commissioner McLaveutrn. I am not trying to do that. 

Mr. Harris. Let’s just stay with the sightseeing right now because 
I have to go to another committee. 

Commissioner McLavenuin. Yes, by analogy, I agree with you 
completely. 

Mr. Harris. Yes. 

Commissioner McLaveuur. I think there should be a provision. 

Mr. Harris. New, for example, it has been alleged by those saying 
that they are being put out of business that the D.C. Transit System 
is a tax-exempt monopoly in connection with this operation. 

Is that true? 

Commissioner McLavueuuin. I have never felt that it was the in- 
tent of Congress by this provision in section VI, to give this company, 
or to put it in a position rather, to attain a monopoly in the sight- 
seeing business. 

Mr. Harris. The monopoly referred to mass transportation in the 
District of Columbia. 

Commissioner McLaveuurn. It has always been my understand- 
ing; yes, sir. 

Mr. Harris. As a matter of fact, I don’t think that there is any 
record that you or I could point to with much explanation in connec- 
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tion with the sightseeing operation when we considered the franchise 
in 1956. : : 

At that time, the Capital Transit was doing approximately $40,000 
qyear which is a very limited or small amount of-business as 1t goes. 

That, I imagine, was when demands were made upon them ‘for. cer- 
tain Special services from certaih peo le. Now ‘I don’t know if it 
was enough to even go into, but now what is the annual business they 
are doing ? 

Commissioner McLaveutin. I can get it from Mr. Kertz. 

Mr. Kerrz. Sightseeing and charter is $560,000. 

Mr. Harris. Now that does not include the contracts serving the 
Pentagon does it ? 

Mr. Kerrz. That includes the Government contracts. I am sorry, 
Iam corrected here—it does not include it. 

Mr. Harris. It does not include the limousine service, does it ? 

Mr. Kertz. No, sir. 

Mr. Harris. That is the total sightseeing charter service ? 

Mr. Kertz. Charter bus operation. 

Mr. Harris. That compares with $40,000 in 1956 when the franchise 
was given for mass transit operations when the Congress thought that 
that was so insignificant there wasn’t much attention paid to it, but it 
was certain services here and there that were provided that we decided 
we would permit it to goon. 

I think the Commissioner is right, that the Congress never intended 
for the D.C. Transit Co. to go into competition in an all-out scale 
with the tax advantage that was provided and I agree with him to 
that extent that it ought to be corrected, but are they taking the tax 
advantage now ? 

Commissioner McLaucuuin. Well, there certainly are some advan- 
tages, of course. 

don’t know, Mr. Chairman, the extent to which the Public Utilities 
Commission is able to allocate out some of the marginal advantages 
that it can give to its sightseeing services. 

The actual items that we can specify here are, for instance, the excise 
tax, but that is only about $450 per vehicle. 

Mr. Harris. That is being paid ? 

Commissioner McLaveutitin. That is not being paid. I say that 
isan advantage that D.C. Transit has over the other companies. 

Now, all the companies pay the corporation income tax. This com- 
pany itself does not pay the gross receipts tax and that, I would say 
amounts to an advantage for the D.C. Transit operation of sightseeing 
services. 

They do pay excise tax on their limousines they buy. 

Mr. Harris. There is, of course, a bill that has already passed the 
House of Representatives that would give others the same advantage. 

Commissioner McLaveutin. That is right. On the gross receipts 
tax, if that is passed on, I think that is a definite advantage for the 
D.C. Transit in the operation of this service, 

Mr. Harris. What about the fuel tax? 

Commissioner McLavenuin. The fuel tax, as was testified to awhile 
ago, they are paying for it there, 100 percent of their sightseeing 
and special charter service. 

Mr. Harris. How long has that been going on? 
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Commissioner McLaveuuin. Since July 1, 1958; and they have 
always paid on the limousines. 

Mr. Harris. Mr. Commissioner, are you familiar with the fact of 
the rebates and kickbacks to certain business establishments for special] 
permits; concessions at that particular establishment ? 

Commissioner McLaven.in. No,1.am not,.Mr. Chairman. 

Mr. Harris. Has anyone ever brought that problem to the attention 
of either the Commissioners or the Public Utilities Commission? 

Commissioner McLaueuuin. It has never been brought to the atten- 
tion of the Commissioners. 

Mr. Kerrz. Not tomy knowledge. 

Mr. Harris. Do you know there are arrangements made at certain 
hotels and other business establishments to get a percentage of the 
total revenue ? 

Commissioner McLavueuurn. The only thing I had heard was ag q 
result of the hearings last year that one of these companies had a block 
of rooms in some local hotel or maybe more than one hotel, but that 
wasn’t D.C. Transit. 

Mr. Harris. Well, if that is going on do you think that is in the 
best interest of the public? 

Commissioner McLaucuuin. I would think it should be looked 
into as affecting the ability to compete. I suppose there are practices 
that have grown up over the years in connection with this competition 
that we spoke of awhile ago. 

I don’t know which are the new practices, but when I heard about 
the block of hotel rooms it was my understanding that this was some- 
thing that had been going on for many years. 

Mr. Wixu1ams. Will the gentleman yield ? 

Mr. Harris. Yes. 

Mr. Witu1ams. It was testified yesterday by one of the small inde- 
pendents, if I recall correctly, that he had been paying I believe $75, 
and I don’t know whether that was per year or per month, to some 
hotel for giving him an expensive concession for sightseeing services; 
that D.C. Transit came in and outbid him and raised the ante and 
squeezed him out of that business. 

Now, does the PUC have any control over a situation of that type? 

Mr. Kerrz. None at all. 

Mr. Witui1ams. I believe you also said that there was a salesman 
around the door of some of these places where some of these inde- 
pendents operated. 

Commissioner McLavuenuin. I would assume that the cost to D.C. 
Transit would be allocated out in your ratemaking for mass transpor- 
tation. 

I don’t know whether this can be called an unfair method of compe- 
tition if a bigger service comes along and pays more money than 
someone else has been paying for that privilege. 

Whether that kind of relationship is unfair, I don’t know. It 
would be, if it were an exclusive dealing, I assume. 

It is an exclusive dealing which could possibly be related in some 
way to the antitrust laws, but I am not sure about that. 

Mr. Harris. You say that D.C. Transit is losing on its limousine 
service. How much is that? 

Mr. Kerrz. $47,000. 
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Mr. Harris. Sightseeing ? 

Mr. Kerrz. $106,000. : i 

Mr. Harris. You say in order to help out and carry out the spirit of 
the act, that. you have cut that out, the rate base decision 4 

Mr. Kerrz. That is correct. 

Mr. Harris. By the way, what is the rate base? We have had that 
yestion come up for 4 or 5 years. 

Mr. Kerrz. We used the system rate base last time. 

Mr. Harris. What did you decide? 

Mr. Kerrz. I don’t think I understand your question. Are you 
talking about the rate base? 

Mr. Harris. Yes; what figure did you use in the rate base? 

Mr. Kerrz. A round $14 million. 

Mr. Harris. $14 million? 

Mr. Kerrz. Yes. 

Mr. Harris. As I recall when it was some controversy in the House, 
it was about $17 million or $18 million. 

Commissioner McLavueuutin. That was the historic, original figure. 

Mr. Kertrz. The original cost was $17,136,000. 

Mr. Harris. The point is that even though you cut that out so far 
as rates are concerned by the PUC, the company does take a loss on that 
in its fuel tax report, doesn’t it? 

Mr. Kerrz. I would assume so. 

Mr. Harris. And yet, because it has this mass transportation oper- 
ation here in the District, it can establish this practice which it is 
alleged squeezes others out of the business, while they admittedly 
take a loss in total of $106,000 which they take in computing the 
fuel tax. 

Of course, 52 percent of it is a loss to the Treasury and not to the 
company, and therefore, they can continue to operate. 

Do you think that situation should continue or be permitted ? 

Commissioner McLaueuutn. Well, it looks very much like an anti- 
trust problem to me, Mr. Chairman, but we, ourselves, feel that they 
should not have the tax advantages, certainly in connection with their 
sightseeing and special charter services. 

Mr. Harris. Well, I am late for another committee. 

Thank you, very much. 

Mr. Wiu1ams. Mr. Macdonald? 

Mr. Macponavp. I have just a few questions. I was wondering 
what the net effect, if any, was, pricewise on the charge to the sight- 
seeing public as a result of this type of competition that you describe 
as unfair. 

Commissioner McLaueuuin. I would have to ask Commissioner 
Kertz to answer that. 

Mr. Kerrz. If I understand your question correctly, Mr. Congress- 
man—— 

Mr. Macponatp. Well, it isn’t a difficult question. I am just asking 
you what effect, if any, does this competition that you have described 
personally as being unfair have on the rates that are charged to the 
sightseeing public. 

It is a fairly easy question. 

Mr. Kertz. None that I know of. 

Mr. Macponatp. Well, if it has no effect on rates, how could it be 
unfair competition? 
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Mr. Kerrz. Well, I have not stated on the record that I felt ther 
was unfair competition. 

Mr. Macponap. Well, the Commissioner did. 

Commissioner McLaveuuin. I said I didn’t know whether it cop. 
stituted unfair competition, Mr. Macdonald. 

It is a method of operation. I suggested a while ago that it is q 
mutual dealing. It is a puzzling type of contract. 

Mr. Macponaup. You are referring back to the mention made of 
arrangements with the hotels and motels and things like that? 

Commissioner McLavucuiin. Hotels and things like that, yes, 

Mr. Macponaxp. Actually, wouldn’t you say that arrangement was 
merely a continuation of an earlier arrangement? 

Commissioner McLavuGcuuin. It seems to me it is. 

Mr. Macponap. One company is outdoing another company, 

Commissioner McLavGuitin. It seems that way to me, I would 
think. 

Mr. Macponaxp. Therefore, you wouldn’t feel terribly concerned 
about someone who doesn’t come in, as they say in equity, with unclean 
hands? 

Commissioner McLavuenurn. Not per se, not as to that alone. 

There might be other aspects which enable him to outbid the other 
people, which you’d be concerned with. 

Mr. Macponap. But my basic question is, Mr. Kertz says he does 
not think it is unfair competition. You said you think it is. And I 
was wondering what the feeling of the Commission, in general, was. 

Commissioner McLavucuuin. Well, I don’t believe I said I thought 
it was. At least, I wasn’t referring to this. However, if there are 
incidental advantages in connection with the D.C. Transit System 
operation, that advantage is to such an extent that it can gradually 
advertise more and do a lot of things. For instance, we don’t know— 
these independent companies certainly have to pay for their own repair 
bills on their business, and so forth. Now, maybe that is getting 
charged over into the general mass transportation operation here, and 
not equitably charged against the other operation. And the net result 
of it all may be that D.C. Transit may gradually, by more advertising 
and all these things, tend to monopolize the business by drawing the 
business in. They are going out into other cities and other com- 
munities—in fact, over a large part of the country, I think. 

Mr. Macponatp. Well, let’s just stick to D.C., if you don’t mind. 
I tried to jot down what I put under the heading of “Abuses” that 
you were ticking off. And I have been under the impression that the 
gasoline tax advantage was one abuse. But that is no longer an abuse; 
is that right ? 

Commissioner McLauGcuiin. By their own voluntary act, which, of 
course, they could withdraw at any time. 

Mr. Macponatp. And the excise tax at $400 or $450—per new bus 
is that, or just yearly ? 

Commissioner McLauceuiin. Per new bus. 

Mr. Macnonarp. And how many new buses in an average year 
would they put on? 

Commissioner McLaueuiin. They have bought about 100 a year. 
Now, I don’t know that they are all used in sightseeing service, how- 
ever. You see, it would be only a fraction of that, really. 
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Mr. MAcohwann. And then the gross receipts tax was deferred at 
isthat right ? 
See ciecioner McLavenun. Yes. They are relieved of this un- 
conditionally by the Franchise Act. That is the company itself. 
Mr. Macvonatp. Are other similar businesses about to be relieved ? 
Commissioner McLaueuur. Evidently on their whole operation, 
ou see. ; d 

Mr. Macponatp. Well, if I have summed you up correctly, that is 
the sum and total of the abuses that you know of, is that right? Do 
‘ou think they are very major abuses ? ; 

Commissioner McLaveunin. I can’t testify as an expert on this. 
However, I have been in the Public Utilities Commission as its Chair- 
man, and I have been on the Board of Commissioners for 4 years. 
And I feel that there should be a rather extensive investigation 
into what are the fringe benefits that this sightseeing service of the 
D.C. Transit System enjoys, because those fringe benefits can break 
the back of the competitors, possibly. I mean, I don’t know the extent. 
[don’t know the importance of it. 

Mr. Macponaup. Well, you suggest it should more properly be 
before the Judiciary Committee in an antitrust action, or the Depart- 
ment of Justice, if 1 understand your position about that ? 

Commissioner McLavenirn. Well, I wasn’t thinking of the District 
Committee particularly. 

Mr. Macponap. Judiciary Committee, not District Committee. 
Commissioner McLavcuutn. But I thought if they are being in- 
jured by violations of the antitrust laws, they can file civil suits for 
damages and get—what is it—triple damages, I think it is. 

Mr. Macponaxp. Just one last question, to try to clear up a little 
bit in my own mind how this thing works. 

If, last year, D.C. Transit operated at a loss of $106,000—is that the 
figure, Mr. Kertz? 

Mr. Kerrz. Sightseeing. 

Commissioner McLavucuutr. ‘That is buses plus limousines. 

Mr. Kerrz. No; exclusive of limousines. 

Mr. Macponatp. How much is it again? 

Mr. Kerrz. $106,000 on sightseeing, and $46,000 on limousines. 

Mr. Macponatp. They operate at that loss. And did any of the 
other buslines, sightseeing buses, go out of business during this 
time ? 

Commissioner McLaveurtn. I can’t answer that. Perhaps Mr. 
Kertz can. 

Mr. Kerrz. I know of none other than the normal failures that 
would normally take place. 

Mr. Macponatp. Well, wouldn’t it seem that—I won’t ask you that 
because it is my own inference. But my inference is, if they oper- 
ated at that loss, and can do so without affecting the rates charged by 
the other companies, where does the public interest lie? And I ask 
this with no brief for D.C. Transit. 

Commissioner McLavucuHun. They may be getting all the customers, 
Mr. Macdonald. 

Mr. Macponatp. Well, I want to preface my remarks by saying I 
hold no brief for D.C. Transit. I came in here merely for informa- 
tion. But it seems to me there has not been a great case made out 
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against them, that I have heard anyway. And I was wondering wher, 
the public interest lie—in getting the public travel on these new buseg 
that are air conditioned—to use the illustration given by you—that 
have uniformed drivers, and provide a very good service at a reasong- 
ble rate or make them travel on unscheduled buses that—to use your 
own illustration—have dirty, nonuniformed drivers, et cetera? 
Where is the interest of the public served in this ? 

Commissioner McLavenurn. Could I answer hypothetically, be. 
cause I don’t really have the facts. But everything else is going up, 
and, so far as I know, sightseeing service charges have not gone up, 
Now, it is quite obvious if D.C. Transit has gone up from $40,000 q 
year to $540,000 a year, excluding the limousine service, just on the 
sightseeing service alone, that they are building up something very big 
here, and something that the Congress didn’t contemplate, I am sure, 
at the time the Franchise Act was passed. 

Now, if they are able 

Mr. Macponap. Well, do you say that it is necessarily bad because 
it is getting big? 

Commissioner McLaucuiin. No. But I say everything else is 
going up. If this company keeps on operating at a momentous loss, 
it—and keeps its rates down to whatever the rates are, which have 
not increased, as inflation has caused other rates to go up, they will 
eventually have no competition in the field, and they will have all 
the business. They have increased over 10 times in 2 years. 

Mr. Macponawp. If they did have all the business—let’s take a large 
hypothetical now, very hypothetical situation, inasmuch—if I under- 
stand correctly, all you need to go into the business is a bus and some 
gasoline—so I wouldn’t think they would have a monopoly if they 
started charging very high prices. But say that they did have a mo- 
nopoly if they started charging very high prices. But say that they 
did have a monopoly and still gave service that was compatible with 
what you felt a good company should, and they started to raise their 
rates, wouldn’t you have the authority to limit their rate making? 

Commissioner McLaveuuin. I believe that the PUC probably has 
that authority. 

Mr. Macponaxp. Well, does it or doesn’t it ? 

Commissioner McLaucuuin. Well, you see, it has never been exer- 
cised, but they assume they have it. 

Mr. Kerrz. I believe we do have that authority. 

Mr. Macponarp. Well, wouldn’t your board have perfect control 
over setting what a reasonable rate was for this type of service, and 
perhaps, indeed, shouldn’t you set a rate? 

Mr. Kerrz. Well, that is what we are studying now. That is what 
weareconsidering. The pointis 

Mr. Macponatp. How long have you been considering it? 

Mr. Kerrz. Since January. 

Mr. Macponatp. And what conclusions have you reached ? 

Mr. Kertz. None as yet. 

Commissioner McLaueuurn. Mr. Macdonald, may I say if they set 
the rates they wouldn’t be setting a rate on over 10 percent, or ay 
not even 10 percent of the mileage on this. It would be only minimal. 

Mr. Macponatp. Let’s take first things first. I understand the 
problem of going out of the District. But let’s confine ourselves to 
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within the District. That would be a start. Don’t you feel that it 
might be a good thing to settle this problem, to establish a rate, as 
suggested by the gentleman from Pennsylvania, Mr. Bush, who has 
been in the business for some 35 years, who made the statement—and 
I don’t know anything about buses, except riding in them—that it is 
impossible to handle ‘the situation as it is presently being handled. 
Do you think that your people are being derelict in not asserting the 
authority you have to set the rates. 

Commissioner McLavuauitn. It would seem to me—although I 
shouldn’t be commenting on that because it is another autonomous 
commission—it would seem to me if there is any indication to them 
that the rates have not gone up economically, that is, as expenses and 
costs have gone up, that it would then be—if they had that kind of 
showing, that they would have to make an investigation to determine 
whether the rates were being uneconomically held down by this big 
company that has increased ‘and is standing these losses, and has in- 
creased over 10 times within the past 2 years. 

Mr. Macponaup. Excuse me, sir, but according to your own testi- 
mony, and that of Mr. Kertz, there has been no other sightseeing line 
go out of business during this period, and therefore I cannot see that 
if that is a fact—and I assume it is, since I assume you know your 
business—that it can’t be unfair competition unless it has driven some- 
body either to the wall or out of business. 

Commissioner McLaveuuin. Well, I don’t know, for instance, what 
their financial statements show about their profits. They may be 
pretty near the wall, several of these people, now ; they may be hanging 
on. But it would seem to me as though if this has reached an uneco- 
nomic situation, and if that is brought to the attention of the Public 
Utilities Commission, that it would have to make an investigation to 
see whether these companies can compete. Could they go up to $7.50 
an hour or $8 an hour as long as this monster company that is standing 
a loss, operating at a loss of $150,000 a year in this field, and is going 
all over the country bringing their business in by much more advertis- 
ing than these other companies can afford to do—in a situation like 
that, I should think that there would be a place for the PUC to step in. 

Mr. Kerrz. I would like to add that I think it would be a disservice 
to the small operator to regulate the rates, or to fix the rates. 

Mr. Macpon. Lp. Even to protect them against, I quote, again, “this 
monster company”? How would that be a disservice—to fix the rates 
so that they cannot be driven out of business ? 

Mr. Kerrz. In this way. As I have indicated to Mr. Bush, people 
come into Washington, and they want to get the best equipment and 
the best service they can get. Now, one company is in a position to 
provide better service than others; "the others, they can survive by 
cutting their rate just a little bit to get that business. Now, that is the 
way we have been operating, on a competitive basis. They can afford, 
by reason of their lower overhead, to cut that rate a little bit. But 
if we fix the rates, they will not be able to cut that rate at all. 

Mr. Macpon ALD. Well, excuse me, sir, but I thought you had testi- 
fied all morning, in answer to any number of questions, ‘that the rates 
were exactly the same for all the companies that are now competing. 
Mr. Kerrz. Substantially ; but that doesn’t 
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Mr. Macponarp. That is a good lawyer’s word. What does “gyb. 
stantially” mean—a cent difference, a nickel difference, a dollar dif. 
ference? 

Mr. Kerrz. It could be; it depends on the kind of service. I mean, 
for example, they give a rate depending upon the number of people, 
If there are six, they give one rate; if there are only five, they give 
another rate; if it is four, they give a lower rate or a higher rate. 

Mr. Macvonatp. You mean they will take a bus out with four peo- 
ple in it? 

Mr. Kerrz. Absolutely. Ihave seen them with one on. 

Mr. Macponaup. Do you think that is a very economical way to 
run a busline? We have a phrase about it as “a heck of a way to run 
a railroad.” Isn’t that a heck of a way to run a busline. 

Commissioner McLavenirn. They don’t have to run it economi- 
cally ; they can lose $150,000 a year. 

Mr. Macponaxp. I thought you were talking about the marginal op- 
erator who gave different rates when he had less passengers in the bus, 

Mr. Kertz. Well, what is the marginal operator ? 

Mr. Macponatp. Were you talking about the marginal operator cut- 
ting rates, then, or the D.C. Transit, as was indicated by the Commis- 
sioner ¢ 

Mr. Kertz. I was going on the assumption that if we fixed rates, 
a single rate or everybody, that the great majority of the operators 
today would not be able to compete with D.C. Transit as they are 
today. That is my point. 

Mr. Macponarp. Well, I don’t want to prolong this. 

Commissioner McLaveniin. I have one point that I don’t think 
has been brought out here. That it is extremely difficult to—would 
be for the PUC to fix rates for this industry, because there are a mil- 
lion different combinations of trips they can take. And I think that 
is what Commissioner Kertz is speaking of here. When they nego- 
tiate a trip, although they substantially stick to their rate, in effect 
they go to their building, they don’t go to that building, they have 

varying numbers of peopie. And in the fixing of that rate, the mar- 
ginal operators probably quote a lower rate to a group than the more 
substantial operators. 

Mr. Witu1aMs. Will the gentleman yield at this point? In addition 
to the difficulties that you encounter there, wouldn’t it be virtually im- 
possible for the PUC to fix and regulate rates to be charged the public 
without also having authority to fix the amounts of these concessions 
which are paid to these various hotels, and also to travel agencies and 
other concessions which these fellows more or less have to pay in order 
to get business. 

Commissioner McLavuenuin. Well, Mr. 

Mr. WitxiaMs. Doesn’t that also come into consideration ? 

Commissioner McLaventin. The special counsel for PUC says 
they have no authority at all to doit. 

Mr. WiuiaMs. I understand that. As I understood him, he was 
discussing the possibility of granting the Commission authority, which 
this committee, of course, would not have jurisdiction over, I presume. 
But in just discussing the difficulties that would be encountered, that 


would necessarily have to be taken into account as a factor, wouldn’t 
it, Mr. Kertz ? 
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Mr. Kertz. It would. And it would be impossible to enforce. 

Mr. Macponatp. Just one last question. We have been talking 
about the little man, which is one of the favorite expressions in Con- 

ess. But I was wondering, percentagewise, how little some of these 
other major competitors are. Is the Gray Line, for example—would 
ou class that as a little organization ¢ 

Mr. Kerrz. That is the largest of D.C. Transit’s competitors. 

Mr. Macponatp. And what percentage of passengers in this busi- 
ness do they service ! 

Mr. Kerrz. I couldn’t state offhand. 

Mr. Macponatp. Do you know how many buses they have? 

Mr. Kerrz. I think they have licensed around 30 to 35 buses. 

Mr. Macponaup. What is the next largest operator in this field ? 

Mr. Kerrz. I couldn’t state offhand. 

Mr. Macponap. Does anybody know ? 

‘Well, who are these poor little people ? 

Commissioner McLaveutin. Mr. Harrison, special counsel for the 
PUC, says Atwood has about 25 or 30. 

Mr. Macpvonaup. Atwood has 25 or 30? Gray has 30 to 35. Who 
is the next largest ? 

Commissioner McLavcuiin. There are other companies, you see, 
that are licensed elsewhere, and come in here. In Virginia, and Mary- 
land—they come in here in connection with their business. In that 
sense, they are in competition with D.C. Transit. 

Mr. Macponatp. Does anybody know how many buses D.C. Transit 
has exclusively used in sightseeing ? 

Commissioner McLavueuuin. Their vice president is here and their 
counsel, Mr. Macdonald. 

Mr. FLranacan. James Flanagan, vice president of D.C. Transit. 
The largest days of business we have done in our history, I think, 
took place last weekend. We used 245 buses. That is pretty far in 
excess of the ordinary number of buses. One hundred and fifty would 
be closer to the number in use. 

Mr. Macponaxp. In other words, your ratio in size is 150 to your 
nearest competitor, who has 35 ? 

Mr. Franacan. Oh, I wouldn’t say that. 

Mr. Macponatp. What would you say ? 

Mr, Fianacan. Greyhound has more than 35 buses, and they do 
over twice as much business as D.C. Transit does. 

Mr. Macponap. Is Greyhound one of these little people we are 
worrying about this morning ? 

Mr. Franacan. May I refrain from commenting on Gray Lines 
at this time, Mr. Macdonald, please? I am sorry if I said Greyhound. 
Tmeant Gray Lines—one of the principal complainants in this pre- 
ceedings. 

Mr. Witu1ams. Mr. Bush indicated he had a question. 

Mr. Franacan. To expand on that if I may, none of our businesses 
are exclusively deviated to the sightseeing business. It is an inte- 
cor operation, as it is in most transit companies from here to 

alifornia. 

Mr. Busu. I wanted to ask Mr. Kertz a question. Does the Com- 
mission require an annual filing of the operation of these lines, in 
their sightseeing business, as to the expenses and to their income? 
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Mr. Kerrz. With the larger companies, yes. 

Mr. Busu. Any of them? 

Mr. Kerrz. The smaller companies; no. 

Mr. Busu. Well, what do you call the smaller companies ? 

Mr. Kerrz. Those not engaged in interstate operation as such, 
For example, the ones we require to file annual reports would include 
D.C. Transit, W.M. & A., the two Virginia companies, Atwood, and 
perhaps one or two others I can’t think of at the moment. 

Mr. Busu. You said you were making a study of this situation and 
trying to work out something to help make some decision as to rates, 
In my experience, the only thing that you must go by is what it costs 
you per mile to operate that vehicle, what your income is per mile, 
Then if you have waiting time, you have got a depreciation cost, and 
your labor cost that must be charged off. 

Now, it isallas simple as that. You just must find out those things, 
And you must have those hourly charges in there to cover these wait- 
ing costs. And the operator is entitled to a profit on it. 

Mr. Kerrz. On theory you are perfectly correct, Mr. Bush. But 
translating it into the actual regulation of these small operators, it is 
a practical impossibility. Because they don’t hew or adhere to a 
given trip. They deviate constantly from one job to another job, 

For example, somebody might pick up a limousine in front of the 
Washington Hotel and say, “I want to go to the Lincoln Memorial.” 
That is it. Or, “We want to stop by the Smithsonian on the way 
back,” what rate could you possibly charge—could we fix? They 
charge a rate, of course; they charge what they think is a fair and 
equitable, a profitable—a profitmaking rate. But as far as our Com- 
mission is concerned, it would be impossible for us to determine what 
is a fair rate for that type of service. 

Mr. Macponap. We are talking about buses now, not sightseeing 
limousines. 

Mr. Kerrz. Well, we are dealing with both here. We can’t segre- 
gate buses from limousines. We are dealing with sightseeing opera- 
tors, period. 

Mr. Busu. It doesn’t cost near as much to operate a limousine as it 
does a 40- or 50-passenger bus. And it doesn’t cost near as much to 
purchase it. 

Mr. Macponatp. Will you yield for a question ? 

Do you think that it would be wise, in dealing with this legislation, 
if we did separate the two? 

Mr. Kertz. This particular bill? 

Mr. Macponaxp. In dealing with this general field on which we are 
trying to legislate, on the basis of testimony that has been given to 
us by experts—do you think it would be wise to make a differentiation 
between buses and sightseeing limousines? 

Mr. Kerrz. If it could be done, yes. It would certainly be more 
susceptible to regulation if it was limited to busses. 

Mr. Macponap. Well, isn’t the general complaint against the 
Capital Transit, I take it, or D.C. Transit, that they are in competition 
with sightseeing buses, not limousines. 

Mr. Kerrz. With sightseeing operators, whether it is limousines or 
buses. 

Mr. Macponarp. Thank you. 
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Mr. Wutu1aMs. Mr. Commissioner, I only have one or two questions 
which I would like to have answered, if you can, and then we have to 
adjourn. si 

Getting back specifically to the bills before the committee, and the 
report of the Commissioners, will you refer to page 1 of your report? 

Commissioner McLaucuiin. Yes, sir. 

Mr. Witi1AMs. The Commissioners state: 

The effect of the bills would be to prevent the use for special charter and 
sightseeing services conducted by D.C. Transit under the authority of section 6 
of the Franchise Act of any facilities and personally used by the company in 
providing mass transportation. 

Then on page 2 you proceeded to say, speaking of the report 
now, “In the second opinion”—Corporation Counsel gave you two 
opinions— 
in the second opinion, the Corporation Counsel in effect concluded that since 
buses used in special charter and sightseeing activities could also be used in 
mass transit operation, special sightseeing activities involving the use of buses 
are entitled to the tax benefits provided by sections 8 and 9 of the Franchise Act. 

Now, the Corporation Counsel had ruled that since limousines could 
not be so used in both services, they were not entitled to the tax 
benefits. 

That is right so far; isn’t it? 

Commissioner McLaveutin. Yes, sir. 

Mr. Wittiams. On page 3, the Commissioners conclude this state- 
ment with the recommendation to enactment of the bills before the 
committee, and I quote: 

In the belief that even were the bills enacted there would still remain un- 
resolved the problem created by the inability of the Commissioners to determine 
the true intent of the Congress as to the tax status of the expirable charter 
and sightseeing activities in which D.C. Transit is authorized to engage. 

Now, on one hand you say if limousines cannot be used in both 
mass transportation and sightseeing services, their operations do not 

t the tax advantage. But you say that since buses can be used in 

th, their operations do get the tax advantage, in effect. The bills 
say, the bills before the committee, according to your statement on 
page 1, that the buses cannot be used in both services. And I think 
that is a correct interpretation. Therefore, if enacted on your own 
reasoning, clearly any equipment used in sightseeing would not have 
the tax relief. 

Now, where does the problem remain unresolved ? 

Commissioner McLaueuuin. Well, I believe, sir—I would like to 
have the Corporation Counsel explain the basis for his opinion on the 
limousines. But I believe that they could use—they could set up a 
sightseeing division, and not intermingle the use of their property. 
And I believe that we would still feel that we have—we still have our 
problem, as to whether, under the franchise here, they don’t still 
enjoy the tax benefits under sections 8 and 9 in the use of those other 
segregated buses. We have to use that word sometimes. But 
could I ask—I think to clarify this—could I ask the Corporation 
Counsel to explain his thinking in the opinion which—with respect to 
the limousines? And then you will see where we stand on the whole 
thing. 

Mr. WituiaMs. Yes; the committee would like to hear him. 
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Mr. Gray. Chester H. Gray, Corporation Counsel. 

This is a somewhat lengthy opinion, and I don’t know that I ¢ay 
summarize it, although I will try to do so. 

To begin with, the opinion 

Mr. Wituiams. Let me ask you. Is that one of the documents 
Mr. Kertz, that you wanted to put in the record ! 

Mr. Kerrrz. No, sir. 

Mr. Gray. I would be happy to supply it for the record, 

Mr. WruiAMs. I am wondering if the committee might havea copy 
of that for the record, for insertion at this point. f 

(The document referred to is as follows :) 





May 6, 1958, 
To: The Commissioners, District of Columbia. 
In re letter from Chairman Wright Patman of the Select Committee on Smay 
Business of April 23, 1958, making inquiry about special charter or sightsee. 
ing business conducted by D.C. Transit System, Inc. (CCO: 785.3, Dc. 
Transit System, Inc.) 
REPORT 


The Commissioners have requested an opinion from this office on the matters 
raised in a letter from Chairman Wright Patman of the Select Committee on 
Small Business of the House of Representatives, addressed to the President of 
the Board of Commissioners under the date of April 23, 1958, and the specific 
questions Nos. 1 and 2 set forth in that letter. These questions were brought 
to the attention of the members of the Board of Commissioners and the mem- 
bers of the Public Utilities Commission by Mr. Everett MacIntyre at a con- 
ference held in the office of Mr. McLaughlin on April 21, 1958. At that con- 
ference Mr. Macintyre advised that some research on the questions posed by 
him indicated a conclusion that Congress did not intend by section 8 of Publie 
Law 757, 84th Congress (70 Stat. 598), to exempt D.C. Transit System from pay- 
ment of taxes associated with special charter and sightseeing business author- 
ized by section 6 of that act. 

Upon the conclusion of the conference with Mr. MacIntyre on April 21, 1958, a 
member of this office made a tentative study of Public Law 757, generally re 
ferred to as the Franchise Act, to find support for the position that Congress 
intended that special charter and sightseeing services of D.C. Transit System, 
Ine., authorized by section 6 should be subjected to the payment of all taxes 
and license fees appropriate for such operations. Consideration was given to 
certain grounds that would support such a conclusion, which are summarized 
as follows: 

1. Public Law 389, 84th Congress, expressed a legislative declaration that 
“mass transportation of persons for hire” in the District of Columbia is clothed 
with a public interest and is essential to the proper functioning of the Govern- 
ments of the United States and the District of Columbia. There is no such 
declaration that “special charter or sightseeing services” are clothed with the 
public interest and are essential to the proper functioning of government. 

2. Public Law 757, 84th Congress (70 Stat. 598), generally referred to as the 
Franchise Act, granted to D.C. Transit System ‘fa franchise to operate a mass 
transportation system.” It did not grant a franchise to engage in charter or 
sightseeing business but merely “authorized and empowered” D.C. Transit Sys- 
tem, Inc., to engage in that type of business. The franchise to engage in mass 
transportation is granted for a term of 20 years. There is no limit to the 
authority to engage in charter and sightseeing business. 

8. Section 3 of the Franchise Act protects mass transportation from competi- 
tion except upon the issuance of a certificate of public necessity. No such pro- 
tection is afforded to the authority to engage in charter and sightseeing business 
authorized under section 6. 

4. If Congress intended that the franchise to engage in mass transportation 
service included the operation of special charter and sightseeing business, sec- 
tion 6 was unnecessary. Section 6 requires that special charter or sightseeing 
service shall be subject to all applicable laws, which would include all taxing 
and licensing statutes. 

5. D.C. Transit System is engaging in charter and sightseeing services to @ 
greater extent than did its predecessor, and Congress did not intend to permit 
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p.c. Transit System to extend charter and sightseeing operations beyond the 
jevel of its predecessor by a tax-free advantage over its competitors. ; 

Section 6 of the Franchise Act is found in part 1 of title, I which is captioned 
“Franchise Provisions.” Section 201(a) of title II provides that part 1 of title I 
shall take effect on August 15, 1956, when D.C. Transit System had acquired the 
assets of Capital Transit Co. It will be noted that all of part 1 takes effect at 
that time. That means that the exemptions from taxes set forth in section 8 
would take effect on the date D.C. Transit acquired the assets of its predecessor 
company. Nowhere in the exemptions provided in section 8 are there found any 
conditions or qualifications indicating that the exemption would apply to only a 
portion of D.C. Transit System. : 

There is an exception in section 9(a) as to the time when the exemptions from 
motor fuel taxes shall take effect. There is also a condition attached to, and a 
limitation of time of, the possible exemption of real estate taxes found in section 
9(g) (1) and (2). These specific limitations and designations of time limits 
indicate that Congress expressed the qualifications and conditions of the fran- 
chise provisions that it intended. This would seem to indicate that if Congress 
had intended to make an exception to, or put a qualification upon, the special 
charter and sightseeing services authorized by section 6, it would have done so. 

A question has been raised whether section 6 actually grants a franchise to 
engage in special charter and sightseeing services. It has been pointed out that 
no other transportation company holds a franchise to engage in special charter 
or sightseeing service, and that Congress was aware of this fact when section 6 
was enacted. It is not important to the application of section 8 of the act to 
determine whether as a matter of law section 6 does or does not grant a fran- 
chise. The purpose of a franchise is to extend a privilege which carries with it 
certain obligations and duties and certain rights and privileges. One of the 
rights extended by the franchise to D.C. Transit to engage in mass transportation 
was the right to engage also in special charter or sightseeing services. 

The principal obligation of the franchise to D.C. Transit is to engage in mass 
transportation. As the Commissioners are well aware, the franchise of Capital 
Transit Co. had been revoked by Public Law 389, 84th Congress, effective August 
15, 1956, and it was essential that some form of mass transportation be rendered 
to the public in the District of Columbia. It is a generally recognized fact that 
in recent years the transit industry has been on an economic decline. In Market 
Street Railway Company v. Railroad Commission (824 U.S. 548, at p. 554), Mr. 
Justice Jackson speaking for the unanimous Court said the company involved 
was an ailing unit ‘of a generally sick industry.” In recommending to Congress 
the Franchise Act for D.C. Transit System, the Commissioners were aware of the 
financial plight of many of the railway and bus systems, and as an inducement 
to obtain mass transit in the District of Columbia they recommended exemption 
from certain taxes. 

Section 8 of the Franchise Act granted unconditional exemptions from the 
imposition of certain taxes. Section 9 granted a conditional exemption from 
motor fuel taxes based on earnings. Both sections 8 and 9 are found in “Part 1: 
Franchise Provisions.” 

Both sections granted the exemptions to ‘‘The Corporation” (D.C. Transit 
System, Inc.) The exemptions were not limited to the operations in mass 
transportation service. When Congress provided in sections 8 and 9 for tax 
exemptions, it was aware of the authority it had given to the corporation in 
section 6 to engage in special charter and sightseeing services. The Commis- 
sioners are also aware that the conferees who drafted Public Law 757 were 
advised that the predecessor company to D.C. Transit System engaged in special 
charter and sightseeing service. It was understood by the conferees considering 
the legislation and their advisors that D.C. Transit System would have the 
same authority to engage in special charter and sightseeing services as did 
its predecessor. If Congress had intended that, despite the exemption pro- 
visions of section 8, D.C. Transit System should pay taxes associated with special 
charter and sightseeing services, it undoubtedly would have stated so in clear 
language. 

It has been suggested that D.C. Transit System is engaged in charter and sight- 
seeing service by buses to a greater extent than was its predecessor and that 
Congress could not have intended to give D.C. Transit System the tax-free 
advantage to compete with others engaged in such business, and certainly not 
to the extent in which it is now so engaged. The language of the exemption 
of taxes in section 8 is clear and unequivocal. It is my opinion certainly that 
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Congress intended by section 8 to exempt from the taxes there stated the Same 
kind of transportation services that D.C. Transit’s predecessor performed. Jt 
is my opinion, therefore, that merely because D.C. Transit is engaged in g 
greater amount of charter and sightseeing service with buses than was its 
predecessor is not a reason for imposing taxes on that part of the charter 
and sightseeing service which is in excess of the quantities of service rendereg 
by its predecessor. The exemption from taxes applies completely to that type 
of service or not at all. 

The Board of Commissioners on January 17, 1957, approved an opinion of 
this Office bearing that date holding that the special type of service rendereg 
by D.C. Transit System, Inc., with limousines was not exempt from the excige 
tax imposed upon titles of motor vehicles under section 40-603(j) (4) of the 
D.C. Code. That opinion distingiushed limousine type of service from masgg 
transportation protected from competition. That opinion does not conflict with 
the views hereinabove expressed. 

From the foregoing, it is my opinion that the exemption from taxes provided 
in section 8 of the Franchise Act of D.C. Transit System, Inc., applies to the 
special charter or sightseeing services rendered by buses. 

CHESTER H. Gray, 
Corporation Counsel, District of Columbia. 


Mr. Gray. May I put in also the other opinion, which has been 
referred to, on the exemption from taxation of the buses used in the 
sightseeing ? 

Mr. Wiiu1ams. I think it would be well for all of that to go in the 


record. If there is no objection, we will include that in the record 
at this point. 


(The document referred to is as follows:) 


Approved January 17, 1958. 


JANUARY 17, 1957. 
To: The Commissioners. 


In re whether or not limousines operated by D.C. Transit System, Inc., in its 
limousine rental service, are exempted from excise tax on issuance of 
certificates of titles therefor. 


REPORT 


There was referred to this office the request of Mr..George E. Keneipp, Di- 
rector of Vehicles and Traffic, for opinion as to whether section 8 of Public 
Law 757, 84th Congress, 2d session (70 Stat. 598), exempts D.C. Transit System, 
Inc., from payment of the excise tax on the issuance of certificates of title 
to motor vehicles to be used by D.C. Transit System in bus charter and limou- 
sine rental business proposed to be operated by D.C. Transit System, Inc. The 


question arose from the publication by D.C. Transit System of advertisements 
in the press reading as follows: 


“RENT AN AIR-CONDITIONED CADILLAC LIMOUSINE 
“WITH UNIFORMED CHAUFFEUR 


“Your own limousine for business and special occasions * * * an ultramodern, 


brandnew, air-conditioned Cadillac. Any day, any hour—any place. Seats 7. 
$6 per hour. 


“Credit cards issued on request. 


“NEw Low Rate CHARTER Bus SERVICE 
“WITH EXPERT DRIVER 


“Yours—for as long as you require—a modern, luxurious motor coach for 
outings, picnics, sports events, parties. Seats 44 persons. Sixty-six cents per 
mile whichever exceeds—$6.60 per hour.” 

There is firmly established in this jurisdiction the fundamental rule that 
exemption provisions of a statute exempting a claimant from taxation must be 
strictly construed against those claiming the exemption, and that any doubt 
must be resolved in favor of the Government. Washington Chapter of the Amer- 
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ican Institute of Banking v. District of Columbia (92 U.S. App. D.C. 139, 203 
F. 2d 68) ; Chicago Theological Seminary v. Illinois (188 U.S. 662, 672, 47 L. 
Ed. 641, 643). s =e 8 s 

Prior to enactment of Public Law 757, 84th Congress, hereinafter referred to 
as the Franchise Act, certain enumerated utility companies, including each 
company operating street railroad and bus services in the District, were sub- 
ject to a 2 percent annum tax on gross earnings (sec. 47-1701, D.C. Code, 1951). 
Payment of such gross earnings tax earned for such railroad and bus company 
an exemption from a mileage tax of 1 cent per vehicle-mile otheriwse imposed 
on persons operating vehicles not confined to rails or tracts for the transporta- 
tion of passengers for hire over defined routes (sec. 47—2331(b), D.C. Code, 1951), 
and exemption from the 2 percent excise tax on the issuance of certificates of 
title to vehicles owned by utility or public service companies, for use in fur- 
nishing a commodity or service (sec. 40-603 (j) (4), D.C, Code, 1951). 

Section 8(a) of the Franchise Act amended section 47-1701, D.C. Code, 1951, 
supra, by striking from the list of utility companies subject to the 2 percent 
gross earnings tax companies operating street railroad and bus services. 

Section 8(b) of the Franchise Act provides: 

“Notwithstanding subsection 8(a) of this section, the corporation shall be 
exempted from the following taxes: 

rs ok * * * * * 


“(3) The excise tax upon the issuance of titles to motor vehicles and trailers 
levied under * * * (D.C. Code sec. 40—-603(j) (4) ; 


« * % * * * « 


“(5) The mileage tax imposed by subparagraph (b) of * * * (D.C, Code, sec. 
47-2331 (b) ).” 

It thus appears that Congress intended not only to exempt D.C. Transit System, 
Inc., referred to in the act and hereinafter as the corporation, from the gross 
earnings tax, but to grant it additional exemptions from the mileage and excise 
taxes which theretofore were granted to the corporation’s predecessor only 
upon payment of the gross earnings tax. 

The Franchise Act was enacted after full consideration of a number of bills 
designed to provide mass transportation service for the District of Columbia 
by both public and private operation, and after exhaustive analysis of the opera- 
tion of Capital Transit Co., predecessor of the corporation. Congress un- 
doubtedly was aware of the fact that limousine service of the type advertised 
by the corporation constituted an infinitesimal fraction of Capital Transit’s 
operations—Capital Transit had one limousine to offer for that type of service. 
Congress did not exempt the corporation from taxes imposed by subparagraph 
(d)—the $25 license tax imposed on vehicles for hire having a passenger ca- 
pacity of less than 8 passengers; nor those imposed by subparagraph (e)—the 
$5 tax imposed on operators of vehicles licensed under subparagraph (4d). 

Congress also had before it the charter issued to the corporation under the 
terms of the Business Corporation Act of the District of Columbia, and was 
therefore aware of the fact that by the terms of that charter the corporation 
can lawfully engage in practically every kind of business, including the taxicab 
business. 

This fact is important for the reason that, under Public Utilities Commission 
regulations applicable to the corporation’s limousines as well as to ordinary 
taxicabs, the latter can perform the same service for which the corporation 
offers its limousines (order No. 1059). Not only is the taxicab excused from 
“group riding service’ requirements, when employed by the hour (order No. 
2578 as amended by order No. 3773), but the Public Utilities Commission has 
established an hourly rate for taxicabs employed by the hour (order 2578 as 
amended by order 3773). The monopoly granted the corporation by section 3 
of its franchise is limited to “competitive street railway or busline * * * of 
the character which runs over a given route on a fixed schedule,” and does not 
apply to the “special charter or sightseeing services” which the corporation is 
authorized by section 6 of its franchise to perform. 

Public Utilities Commission records show that in the year ended December 31, 
1956, the following licenses had been issued : 
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Although no figures are available as to the overall amount of time licengeg 
taxicabs are employed on an hourly basis, the fact is that that phase of taxicah 
operation is of such extent that the Public Utilities Commission has seen fit tg 
establish an hourly rate therefor. When it is considered that every other 
limousine in charter service and every taxicab, including those which are em. 
ployed on an hourly basis, is subject to the 2-percent excise tax, and that while 
Congress gives the corporation a monopoly on mass transportation, it did not 
extend that monopoly to operations in this special type of service, it is my 
opinion that Congress did not intend to grant the corporation a competitiye 
advantage over every operator of this special type of service in the District. [TV 
grant the corporation exemption from excise tax claimed by it on its limousines 
would constitute discrimination. It is possible that a court in construing the 
exemption might, in the light of the foregoing facts, hold that it is an unlawfy) 
discrimination. That being so, it is my opinion that the Commissioners shoulq 
not adopt a construction of the act which would impute to the language useq 
by Congress a discrimination the legality of which is doubtful. 

D.C, Transit System, Inc., having paid, under protest, excise taxes on 19 of 
its limousines as of the date of this opinion, can immediately challenge the 
validity of assessment of excise taxes in the Tax Court (40-603-1 and 47- 
2403, D.C. Code, 1951). 


CHESTER H. Gray, 
Corporation Counsel, District of Columbia. 

Mr. Wi11AMs. Could you explain briefly the basis on which you 
made the ruling or delivered this opinion ? 

Mr. Gray. Well, the opinion on the limousines was written on the 
basis of the advertisements of D.C. Transit, of their limousine service, 
The advertisements indicated that these limousines would be rented 
to the particular customers. The limousines would be under the direc- 
tion and control, that is so far as destination is concerned, of the 
customer. There would not be regular scheduled routes, or regular 
routes picked by the company. The limousines were not an essential 
ingredient of the mass transportation system. The exemption granted 
by the franchise was to the corporation. And looking at the exemp- 
tion provisions, and bearing in mind that the exemption was granted 
to the mass transportation, I concluded that the limousines were not 
a part of the mass transportation operation, and for that reason, were 
not exempt from the excise taxation granted to the corporation, not to 
a particular phase of its operation. So that when I came to the bus 
operation—and inasmuch as the buses were used interchangably in 
both mass transportation, and in sightseeing, I concluded that there 
was no basis on which to deny them the exemption granted to the 
corporation, essentially for its mass transportation activity. 

Commissioner McLaucuiin. You see, Mr. Chairman, there are 
many other businesses which conceivably this D.C. Transit might get 
into. Now, this limousine business is marginal, it is transportation. 
They may get off into something else. And there is a point where 
this other business carried on—if it can be carried on under its 
charter—must necessarily be held not to be under the provisions 8 
and 9. And we draw that line between the limousine service, which 
is not a normal—don’t partake of the general characteristics of the 
general mass transportation service at all, and the general mass 
transportation service. 

Mr. Wit11aMs. Now, with respect to the equipment used in sight- 
seeing operations, doesn’t the Commission presently have authority, or 
does it consider that it has authority to designate such equipment as 
sightseeing equipment, even though it may be interchangeable from a 
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bookkeeping standpoint, and exclude it from the exemption provisions 
of the act ? a 

Commissioner McLaucuuin. You mean the Public Utilities Com- 
mission ? 

Mr. WituiaMs. Yes. 

Commissioner McLaucuuin. They certify to use the tax situation. 

Could Mr. Harrison, who is the special assistant corporation coun- 
sel for the Public Utilities C ommisison, discuss a case in the court of 
appeals here which treats of this? 

Mr. Witt1aMs. Is that directly in point ? 

Commissioner McLauauuin. Yes, sir. 

Mr. Wiiu1aMs. Surely. 

Mr. Harrison. Mr. Chairman, Lloyd B. Harrison, Cor poration 
Counsel's Office. My point was I would mention the case of C apital 
Transit Co. against the District of ¢ ‘olumbia, which was tried about 
25 years ago, involving the licensing of vehicles. I think it might be 

rtinent to this point. 

The court pointed out the authority the company had to operate 
its vehicles in mass transportation service and incidental services, 
under the license act, under paragraph 31(c) of that act, which w ould 
not require more than one limousine. 

The Corporation Counsel’s Office prosecuted the Capital Transit 
Co. for operating one of its mass transportation buses in purely 
charter service to I believe one of the racetracks, on the ground that 
it should require a separate license for that kind of oper ‘ation. The 
Court of Appeals held that the vehicle was used primarily in mass 
transit service, and under the license act, it would not require a second 
license, in effect holding that the mass transit vehicles may be used 
in incidental service without another license. I thought it might be 
relevant, because it is clearly recognized by everybody that mass 
transit has as its identical operation certain charter and sightseeing 
services. 

Mr. Witu1aMs. I am inclined to think that there is a great deal of 
difficulty in licensing these vehicles that are used in the integrated 
system, sightseeing and mass transportation, but rather in the ad- 
vantage, the very obvious advantage which is applicable primarily 
to the mass transportation part of it, and which is extended to the 

sightseeing activity. 

Now, the remission of fuel taxes under section 9 of the Franchise 
Act is ‘tied in directly with the 614-percent rate basis, as you know. 
The determination of the rate basis and the nature and amount of 
items allowed to be expensed in the determination of the company’s 
net income were left to the Public Utilities Commission under that 
act. Now, the Commission excluded the limousines and included the 
bus sightseeing, the buses used in sightseeing. 

Now, isn’t that the situation we find ourselves in at the moment? 

Commissioner McLavenuin. Yes, sir. Except that the company 
did come in and voluntarily offer to pay, effective July 1, last year, 
the fuel taxes incident to the complete sightseeing service. That is, 
in addition to the taxes which—under the Corporation Counsel’s 
opinion we had required them to pay. 
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Mr. Wiu1aMs. I am not talking about that at the moment. 
talking about the determination of the rate basis. 

Aren’t the limousines—haven’t the limousines been excluded the 
value of the limousines—haven’t they been excluded, and all of the 
value of the buses included in the determination of the rate basis? 

Commissioner McLaveutin. That is right, sir. 

Mr. Wit1ms. Now, let me ask one more question with regard to 
the $106,000 they lost on their bus operation last year. 

Assuming that the Capital Transit Co, should turn up with less 
than the 614 percent of their rate base profit during the year, which 
is their allowable return, and they should be entitled to a refund on 
these taxes, or credit on these taxes, would that $106,000 be appli- 
cable toward bringing it up to the 614 percent ? 

Commissioner McLaueuurn. No, that is allocated out of the com- 
putation, Mr. Williams. 

Mr. Witi1ams. Are you sure of that? I am speaking now for tax 
purposes, not ratemaking purposes. 

Mr. Kerrz. For tax purposes, it is included. 

Mr. Wri1aMs. It is included for tax purposes. So to that extent, 
at least, the loss that they sustain in their sightseeing operations js 
made up by this tax adjustment, isn’t it? 

Mr. Kerrz. In effect, yes, sir. 

Mr. Wit11aMs. So to that extent at least they have a tremendous 
advantage over the independent sightseeing operator who don’t have 
such privileges. 

Mr. Kerrz. That is correct. In other words, under section 9, the 
benefits they derive under section 9, compensate for the losses which 
they have suffered in their sightseeing operation. 

Mr. WituiMs. Specifically, isn’t that the real basis of this problem 
that we have before this committee ? 

Mr. Kerrz. Well, I don’t know if it is, Mr. Congressman. It seems 
to me you are talking about tax matters. 

Mr. WiitraMs. Isn’t that primarily what is referred to as the unfair 
advantage enjoyed by the D.C. Transit System in this issue? 

Commissioner McLaveuttn. It certainly is an aspect of it, an im- 
portant aspect of it. 

However, of course, you get down to a utilization of this advantage 
in promoting, I think, your sightseeing service. I mean what they are 
really complaining about is on the competitive level, the advantage 
that the D.C. Transit—— 

Mr. Wuu1aMs. That is right, this is a definite advantage for the 
D.C. Transit. 

Commissioner McLavenuin. That is right. 

Mr. Witut1ams. Mr. Kertz, a few minutes ago, Mr. Harris suggested 
that we defer putting this material into the record pending an oppor- 
tunity for him to interrogate the witness. I think we have covered 
that to some extent, anyway, these decisions of the PUC. And if you 
would like to insert those in the record, the committee would be glad to 
receive them. 

Mr. Kerrz. I would be very happy to. 

Mr. Wiix1AMs. In fact, I think they should be included in the 
record. 
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(The document referred to is as follows:) 
PusLic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


NOVEMBER 27, 1957. 
P.U.C. No. 3592 


In the Matter of Determining the Net Operating Income of D.C. Transit System, 
Inc., for the 12-month Period Ended August 31, 1957, as Required Under and for 
the Purpose Set Forth in Section 9 of Public Law No. 757 


FINDINGS AND CERTIFICATION 


To THE BOARD OF COMMISSIONERS, D.C. : 
Statute involved 


Under the provisions of Section 9(c) of Public Law No. 757, 84th Congress, 
94 Session, granting a franchise to D.C. Transit System, Inc. and for other 
purposes, the Public Utilities Commission is required as soon as practicable after 
the 12-month period ended August 31, 1957, to make a determination of the 
net operating income of said D.C. Transit System, Inc. (hereinafter usually re- 
ferred to as the “Company”) for such 12-month period and the amount in dollars 
by which it exceeds or is less than a 64 per centum rate of return for such 12- 
month period, and to certify the results of such determination to the Commis- 
sioners of the District of Columbia or their designated agent. In compliance 
with this provision of the franchise, the Commission has made such a determina- 
tion, the details of which are set forth hereafter with supporting exhibits. 


Preliminary statement 


In making such determination, the Commission has given careful consideration 
to the specific provisions of Section 9, as well as to other sections of the franchise, 
as they may have a bearing on the application of the provisions of Section 9, and 
to its understanding of the intent of Congress as expressed in the legislative 
policy set forth in Section 4 that the Company should be afforded the opportunity 
of earning such return as to make the Company an attractive investment to pri- 
yate investors. The Commission is also mindful of the declaration by Congress in 
Public Law No. 389, 84th Congress, Ist Session, “That it is hereby declared that 
the business of mass transportation of persons for hire in the District of Columbia 
is clothed with a public interest and is essential to the proper functioning of the 
Government of the United States and the government of the District of Columbia. 
The continuous, uninterrupted, and proper functioning of such business in the 
District of Columbia is hereby declared to be essential to the welfare, health, 
and safety of the public, including the civilian and military personnel of the Gov- 
ernment of the United States located in the District of Columbia and the metro- 
politan area of Washington.” 

In making our ultimate determination as to whether the Company is liable for, 
or is exempt from, the payment of motor vehicle fuel taxes for the 12 months 
ended August 31, 1957, we have given consideration to a number of factors, in- 
cluding the following: 

(1) The unusual circumstances associated with the acquisition of the Com- 
pany’s franchise and the beginning of operations on August 15, 1956; 

(2) The realization that we are dealing with a new enterprise; 

(3) The urgent need for new bus equipment to replace equipment presently 
in use ; 

(4) The mandatory requirements of the franchise for initiating and carrying 
out a gradual conversion from street railway to bus operations over a period of 
seven years; 

(5) The requirements for cash to replace streetcars with buses; and 

(6) The requirements for cash to cover the cost of track removal and repaving 
scheduled to begin in the year 1958. 

It is the responsibility of this Commission to determine which course is best 
calculated to protect the interests of the community and the public utility in- 
volved. We consider it of prime importance to the welfare of the District of 
Columbia, and to transit riders in particular, that the new Company be encour- 
aged to provide an efficient and economical operation and to maintain satis- 
factory services at reasonable and just fares. The maintenance of satisfactory 
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service is dependent not only on the ability of the Company to cover its present 
cost of operation, but also on its success in maintaining its credit and in attracting 
additional capital when needed. Our determination in this case has been made 
with these considerations in mind and with the firm belief that such determina- 
tion will materially aid in preserving the financial health of the Company during 
an initial period of development and thus will tend to safeguard the community's 
long-term interest in a privately owned and operated mass transportation system, 

The staff of the Commission submitted a detailed report on the results of 
operations of the Company for the 12 months ended August 31, 1957, and a recom. 
mendation with respect to the liability of the Company for motor vehicle fyg 
taxes. The Company has also submitted various letters and memorandums setting 
forth its views with respect to the proper application of the provisions of Section 
9 as a basis for determining its liability for motor vehicle fuel taxes. With g 
view to giving full consideration to the conflicting positions of the staff and of 
the Company on the application of the provisions of Section 9, as well as to certain 
accounting matters that have been pending since December 10, 1956, and whieh 
have a bearing on our determination, the Commission has held a number of jn. 
formal hearings at which members of the staff and representatives of the Com. 
pay presented their views on the respective issues, The disposition of these 
matters, and the effect thereof on the determination of the liability for motor 
vehicle fuel taxes are set forth hereafter. 


Rate base method required by statute 


In Section 8 of Public Law No. 757, certain outright exemptions from the pay- 
ment of taxes are granted, including exemption from the payment of the D.C. 
gross receipts tax. Liability for the payment of motor vehicle fuel taxes is con. 
ditioned, however, under the provisions of Section 9, upon whether or not the 
Company earns a 614% rate of return on the system rate base, except that 
with respect to any period for which the Commission utilizes the operating ratio 
method of fixing rates, the 64%4.% rate of return shall be applied to gross 
operating revenues. The Company has contended that under the provisions of 
Section 9 the Commission could and should make the determination for the 12 
months ended August 31, 1957, on the operating ratio method. With operating 
revenues for the 12-month period amounting to approximately $25,600,000, this 
would mean that the Company would be entitled to earnings of $1,664,000 before 
there would be any liability for motor vehicle fuel tax. Deducting interest of 
approximately $409,000, this would provide a return of 251% on the original 
investment of $500,000 in equity capital. While the franchise indicates that it 
was the intention of Congress that the Company should be afforded the oppor- 
tunity of earning a liberal return, we have an inherent responsibility to see 
that such return does not transcend the bounds of reasonableness. It is our 
belief that the change to an operating ratio method was contemplated for con- 
sideration only after the conversion program is well under way with the addi- 
tional investment of capital required as an incident thereto. We have accord- 
ingly concluded, as recommended by the staff, that the determination of the 
Company’s return for the 12 months ended August 31, 1957, must be made on the 
basis of the system rate base. 

Under the provisions of Section 9, the Commission is free to exercise its 
judgment as to the amount of the rate base to which the 644% rate of return 
will be applied, and the amount by which net operating income exceeds or is less 
than a 614%4% rate of return, after including as an operating expenses the full 
amount of the motor vehicle fuel tax for which the Company would be liable 
were it not for the provisions of this section. If the return is less than the 
allowed 644%, the Company is to be exempted from the motor vehicle fuel 
tax to the extent necessary, up to the full amount of the tax liability, to bring 
its return up to 644%. 


Rate base determination 


The conclusion that the Company’s net operating income under Section 9 must 
be determined on the basis of a system rate base, gives rise to the question— 
what is the system rate base to be used for purposes of determining the Com- 
pany’s liability for motor vehicle fuel tax? It is necessary to resolve this 
question before any determination can be made. 

The Company has contended that if the operating ratio method of deter- 
mining the return to which the Company is entitled is not adopted by the Com- 
mission as a basis for its determination for the 12 months ended August 31, 
1957, a system rate base of approximately $18,000,000 based on the original cost 
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of plant, property, and equipment as recorded on the books of the predecessor 
company should be utilized. It has consistently maintained that both the Con- 
and the Commissioners of the District of Columbia during the period of 
negotiations for the franchise either promised or clearly indicated that such 
a rate base would be used for D.C. Transit. We have been advised by the 
Commissioners of the District of Columbia that no such promise was made by 
them, and we are unable to find any evidence that such a promise was made 
py Congress, either expressly or impliedly. The Company further supports 
its claims for an $18,000,000 rate base on the fact that the excess of $10,339,- 
041.19 of the net original cost of property, plant, and equipment as recorded 
on the books of the predecessor company over the purchase price to the present 
owner, as Summarized on attached “xhibit No. 2, should be treated as a fair 
measure of the liability for track removal and repaving and that such liability 
was taken into consideration in negotiating the contract for purchase of the net 
assets of Capital Transit. 
The staff of the Commission has recommended a system rate base of $8,130,- 
999 representing the average investment of the present owner in rate base prop- 
erty for the 12 months ended August 31, 1957, summarized as follows: 





1. Average investment in road and equipment at original cost__ $47, 724, 645. 32 
9, Less average balance in reserve for depreciation______-____ 30, 466, 428. 64 
8. Net investment in road and equipment at original cost_____~_ 17, 258, 216. 68 
4, Less average balance in Account 401.3—Acquisition Adjust- 

TT tract nasi enema asagnen eiepaiieaiieaantiimeea metal 9, 779, 009. 78 
5. Net investment in road and equipment by present owner__. 7, 479, 206. 90 
6. Plus the average investment in materials and supplies___-_~- 754, 343. 70 
7. Less adjustment to exclude average investment in limousines 

I ht ne a a ek aa (102, 551. 79) 
UE,” SORT om anal semaine renal 8, 130, 998. 81 


The development of the average balance for the various items shown above is 
set forth on Schedules 1 through 5 supporting Exhibit No. 3 attached hereto. 
Items 1, 2, and 6 refiect the average of the 13 monthly balances for these items 
taken directly from the books of the Company. Item 4 represents the average 
balance of the excess of net original cost of property to predecessor owner over 
purchase price to the present owner in the amount of $10,339,041.19 as of August 
15, 1956, after giving effect to a recommended amortization of this amount over 
a 10-year period retroactive to August 15, 1956, as more fully discusssd hereafter. 

Item 7 above reflects an adjustment to exclude the average investment in 
limousines acquired for use in rental service. This adjustment is proposed by 
the staff on the premise that limousine rental service is not mass transportation 
service contemplated by the franchise. While Section 6 of the franchise author- 
izes the Company to engage in special charter and sightseeing service, the staff 
states that it has been advised that at no time was consideration given to grant- 
ing a franchise for limousine rental service and that the discussion leading to 
the inclusion of Section 6 related to bus operations formerly rendered by Capital 
Transit. For this reason, the staff has proposed that the investment in limou- 
sines for rental service, as distinguished from charter and sightseeing service 
rendered by buses, as well as the related revenues and expenses set forth here- 
after in detail, be excluded for the purpose of determining the liability for motor 
vehicle fuel tax. The staff reports that support for this position is found in 
a ruling by the Corporation Counsel, approved by the D.C. Commissioners on 
January 17, 1957, that the Company was liable for the payment of D.C. excise 
taxes in connection with the purchase of these limousines for rental service, 
whereas exemption is provided under the terms of the franchise in connection 
with the purchase of motor vehicles for use in mass transportation operations. 
The Commission finds and concludes that this adjustment is proper and that 
mass transit riders should not be burdened with losses incurred by the Company 
incident to its limousine rental service. 

A system rate base reflecting original cost of the property to the person first 
devoting the property to public service, as proposed by the Company, and de 
veloped in the same manner as that heretofore set forth except for the deduction 
of the average balance of» the acquisition adjustment in the amount of 
$9,779,009.78, would amount to $17,910,008.59. In connection with the Company 
proposal for the use of an original cost rate base, it has proposed that instead 
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of treating the excess of net original cost over purchase price as an acquisition 
adjustment to be deducted from original cost to arrive at purchase price of the 
property, the amount be treated as a fair measure of the liability for track re. 
moval which the Company assumed from Capital Transit and that this amount 
be recorded on the books of the new company as a reserve for track removal 
and repaving against which would be charged future costs for track removal 
and repaving as incurred without further charge against the customers. Under 
this proposal, the Company would be entitled to recover through depreciation the 
total amount of original cost of depreciable property at the annual rate of ap- 
proximately $2,000,000 per year, and at the same time would be entitled to q re- 
turn of 642% on a reducing balance based on original cost to Capital Transit 
Company, or approximately $18,000,000 as of August 15, 1956, with no additiona) 
charge against the customers for track removal. 

Under the staff proposal of a rate base of $8,130,999 based on purchase price of 
the property, the acquisition adjustment would be amortized over a 10-year 
period at the rate of $1,033,904 per annum, as an offset to the depreciation charge, 
based on original cost, of approximately $2,000,000 per annum, so that the net 
charge for depreciation based on purchase price of the property would amount 
to approximately $1,000,000 per annum. The staff proposal would, however, 
make separate provision for the cost of track removal and repaving, estimated 
for purposes of this determination as $10,441,958 by an annual charge against 
operations of $1,044,196 over a 10-year period. It can be seen from the fore. 
going that the annual charge against income for depreciation and track remova] 
and repaving, discussed more fully hereafter, will be approximately the same 
under either method. However, under the Company proposal, it would be entitled 
to earn a return on a rate base of $17,910,009, whereas under the staff proposal 
the Company would be entitled to a return on the lower rate base of $8,130,999, 
A 642% return on the original cost rate base as proposed by the Company would 
provide a return of $1,164,151, which, after deducting interest payments of 
$408,939, would leave $755,212 available for return on equity capital, or a return 
of 151% on the original investment of $500,000. A 6%4% return on the rate 
base reflecting purchase price as proposed by the staff would provide the Com- 
pany with a return of $528,515, which, after deducting interest of $408,939, 
would leave $119,576 available for return on equity capital, or a return of 23.92% 
on the original investment in equity capital of $500,000. 

By normal standards, the return on equity capital even at the lower level 
of 23.92% would appear to be more than sufficient to compensate the investors 
for the use of their funds. However, it is pointed out that net operating income 
of $528,515 would represent a coverage of interest on debt of only 1.3 times, a 
highly unsatisfactory coverage from a credit standpoint for a business with 
much less risk than that inherent in the transit industry in general, and this 
Company in particular. The Commission recognizes that this condition is the 
direct result of the original capitalization of the Company with debt of 93.7% 
and equity capital of only 6.3%, after giving effect to the payment of short-term 
loans in the amount of $5,600,000. This Commission had no jurisdiction over 
the original capitalization of the Company. However, the Commission believes 
it is incumbent upon it to give due regard, as we believe was the intent of Con- 
gress, to the interests of the people of the District of Columbia, and the transit 
riders in particular, and to endeavor to place the Company in a position of being 
able to raise the necessary amounts of new capital required for new equipment 
if the service is to be maintained at a satisfactory level. In this connection, the 
Company has advised the Commission of its intention to purchase 200 new buses 
between now and August 31, 1959, with 100 to be acquired in each year, and 
further that the Company has no intention of requesting any increase in fares 
prior to August 31, 1958. 

We do not here hold that either the system rate base of $8,130,999 recom- 
mended by the staff or the system rate base of $17,910,009 claimed by the Com- 
pany is a fair measure of the value of the property for purposes of our determi- 
nation under Section 9. Suffice it to say that in the light of the above circum- 
stances, and after full consideration of the proposals by the staff and by the 
Company, the Commission finds and concludes that the proper rate base figure 
to be used for purposes of determining the liability for motor vehicle fuel tax 
lies somewhere between the two extremes of $8,130,999 and $17,910,009. We 
recognize that the former gives no consideration to the effect, if any, on the 
purchase price of the assumed liability for track’'removal and repaving, nor to 
the fact that the sale was made by Capital Transit at a time when the loss of its 
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nchise was imminent with a possibility of being required to dispose of its 
property in liquidation, so that the purchase price is not necessarily representa- 
tive of the fair value of the property. On the other hand, in considering the 
Company proposal of an $18,000,000 rate base the Commission cannot ignore the 
fact that the property was acquired by the Company at substantially less than 
the amount at which it was carried on the books of Capital Transit Company, 
ve of the various considerations that may have entered the minds of 
fhe contracting parties in arriving at the agreed-to purchase price. Moreover, 
the Company’s claim that the assumed liabiilty for track removal and repaving 
jn an amount in excess of $10,000,000 was an element of the purchase price gives 
no consideration to probable future savings to be realized from track removal 
and repaving costs as allowable deductions for income-tax purposes. 

We accordingly find and conclude, without prejudice to any future rate base 
determination for either ratemaking or tax-relief purposes, that a system rate 
pase of $13,020,503, as developed on Exhibit No. 3, attached hereto, is fair and 
reasonable as a basis for determining the liability of the Company for motor 
yehicle fuel tax under the provisions of Section 9 of the franchise. This determi- 
nation gives equal weight to the original cost to Capital Transit Company and 
the purchase price to D.C. Transit System, Inc. A return of 644% on the rate 
pase so determined amounts to $846,333. 


Net operating income 

Having determined the system rate base and the return to which the Com- 
pany is entitled before there is any liabiilty for motor vehicle fuel tax, it is 
necessary to determine the actual net operating income for the 12 months ended 
August 31, 1957, and the amount by which it either exceeds or is less than the 
allowed rate of return. System net operating income as recorded on the books 
of the Company for the 12 months ended August 31, 1957, amounts to $789,883, 
as shown on Exhibit No. 4 attached. Since the determination of tax liability is 
to be based on the level of earnings for a past period, no adjustments are appro- 
priate for nonrecurring items or to adjust labor costs to a going-level basis, as 
would be the case in a normal proceeding to fix rates for the future. Net operat- 
ing income as recorded on the books reflects no provision for the liabiilty for 
motor vehicle fuel tax, so that under the provisions of Section 9 of the franchise 
it is necessary to include the amount of such tax as a charge against operations 
for purposes of our determination. The staff of the Commission has proposed 
a number of other adjustments as set forth on the two schedules attached to 
Exhibit No. 4. The basis for these adjustments is reviewed briefly as follows: 

Adjustment No. 1 excludes from net operating income a net loss incurred in 
rendering limousine rental service in the amount of $78,489. The basis for this 
adjustment has been referred to previously and will not be repeated here. 

Adjustment No. 2 excludes from operating expenses a number of expense items 
considered as improper or insufficiently supported as proper charges in connec- 
tion with furnishing mass transportation service in the total amount of $41,479. 
The details of the items proposed for exclusion by the staff were brought to the 
attention of officials of the Company, and they have indicated their acquiescence 
in the exclusions for purposes of this determination. 

Adjustment No. 3 excludes that portion of an entry recorded on the books in 
December 1956 in connection with retroactively recording a liability for ac- 
crued vacations applicable to the period August 15-31, 1956, in the amount of 
$36,000. 

Adjustment No. 4 includes in operating expenses, as previously referred to, 
the liability for motor vehicle fuel tax on purchases of motor fuel for mass trans- 
portation operations during the 12-month period ended August 31, 1957, in ac- 
cordance with the provisions of Section 9 of the franchise. It will be noted from 
this adjustment that the total liability for motor vehicle fuel tax amounted to 
$376,344.46, whereas only $375,630.72 was added back to operating expenses for 
purposes of this determination. The difference of $703.74 represents motor ve- 
hicle fuel tax on the estimated purchase of motor fuel for use in connection with 
limousine rental service, and this amount was excluded from our determination 
in line with prior discussion of the treatment of limousine rental service. The 
attention of the Commissioners of the District of Columbia is directed to this 
item for such action as they may deem appropriate. 

Adjustments Nos. 5 and 6 have been referred to briefly heretofore. The staff 
has proposed that the allowance for depreciation should be based on the pur- 
chase price of the property to D.C. Transit, and that under sound accounting 
treatment, this is all that the Company is entitled to recover through depreciation 
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charges against the customers. To accomplish this objective, without the labor. 
ous ask of distributing the purchase price over all items of depreciable property 
and developing new depreciation rates, the staff has proposed that depreciation 
be accrued on the original cost of the property at depreciation rates prescribed 
by Order No. 4001, effective July 1, 1953, with an offsetting credit in the amount 
of $1,033,904 to amortize the acquisition adjustment of $10,339,041.19 over a 10- 
year period retroactive to August 15, 1956. The net effect of this adjustment jg 
to allow depreciation based on purchase price, or a net allowance of $972,379 fo, 
the 12-month period. 

The staff proposed originally that provision be made for track removal and re 
paving based on an estimated total cost of $9,000,000 over a 10-year period, by 
an annual charge against operations of $900,000. The Company has furnisheq 
the Commission with a summary of an engineering study prepared at the Cop. 
pany’s request by Simpson & Curtin, a reputable firm of engineers, showing an 
estimated cost of track removal and repaving of $11,883,916, predicated upon 
the complete removal of all tracks and related structures. The staff estimate of 
total cost of $9,000,000 was also based on an engineering estimate for the cop. 
plete removal of tracks and repaving, although this estimate was not prepared in 
the same detail as the Company study. With all of the uncertainties incident 
to a project of this magnitude to be carried out over a period of years in the 
future, including the extent of savings in paving cost that can be realized from 
coordination of the track removal program with the D.C. Highway Department 
Paving Program, as well as the extent to which the Company might be permitted 
to leave portions of its track structure in place as may be determined by the 
D.C. Commissioners from time to time in connection with specific paving proj- 
ects, the Commission recognizes the impossibility of a precise determination of 
the actual cost to be incurred for track removal and repaying. In this connection, 
it is pointed out that the Company has advised the Commission of its intention 
to proceed with the removal of its track facilities on the Rhode Island Avenue 
and North Capitol Street streetcar lines incident to the paving projects sched- 
uled for some time in 1958. It appears reasonable to the Commission that for 
purposes of this determination, and subject to such future adjustment as may 
be determined appropriate on the basis of actual experience with the track 
removal program, provision should be made on the basis of an estimated total 
cost of $10,441,958, arrived at by taking an average of the staff and Company 
estimates. 

The staff also recommended that since the customers are to provide the 
funds for track removal and repaving, the funds so provided should be segregated 
in a special cash fund to be used for track removal purposes only, and for no 
other purpose unless authorized by the Commission. The Company has ob- 
jected to this proposal on the ground that such a restriction on the use of cash 
would seriously hamper it in planning for future improvements in service and 
would have a resulting adverse effect on its credit standing and its ability to 
raise needed capital in the future. The Commission recognizes the immediate 
need of the Company for capital in connection with the contemplated acquisition 
of 200 new buses, as well as the imminent cost to be incurred in connection with 
track removal and repaving on the two streetcar lines heretofore referred to. 
For this reason, and in recognition of the fact that the Commission could at any 
time in the future take such action as might appear appropriate, we do not adopt 
the staff recommendation at this time. It might be added that except for the 
recommendation of segregation of the funds provided for track removal and re- 
paving, the Company has acquiesced in the proposals by the staff with respect 
to depreciation, amortization of the acquisition adjustment, and provision for 
track removal. 

Adjustment No. 7 is made to include in net operating income for purposes of 
this determination accruals for income taxes reflecting the adjustments to 
revenues and expenses heretofore outlined. The computation of the adjusted 
liability for income taxes is set forth on Schedule 2 of Exhibit No. 4 in the re 
vised amount of $359,790. Adjustment is made to reduce the book accruals by 
$29,610 to the basis of the revised accruals. It is pointed out that in the accruals 
for income taxes as recorded on the books, depreciation has been claimed by 
the Company on the basis of purchase price with separate provision for the cost 
of track removal and repaving, the same method followed by the staff. The 
adjustments shown on Schedule 2 are adjustments that are normally made to 
give effect to differences between income tax accounting and corporate account- 
ing. In the book accruals, deduction has been claimed for track removal and 
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repaving on the basis of $1,200,000 per annum, whereas in the revised accruals 
deduction is made for this purpose in the amount of $1,044,196. In the opinion 
of the staff the inclusion of the latter amount complies with the provisions of 
section 9 of the franchise with respect to the inclusion of income taxes in operat- 
ing expenses for purposes of this determination. 

The Commission finds and concludes that the adjustments to net operating in- 
come heretofore outlined are reasonable and proper for purposes of this 


determination. 


Findings 
The Commission finds— 

(1) That the determination of the Company’s return for the 12 months 
ended August 31, 1957, must be made on the basis of the system rate base. 

(2) That a system rate base of $13,020,508 is fair and reasonable as a basis 
for determining the liability of the Company for motor vehicle fuel taxes 
for the 12 months ended August 31, 1957. 

(3) That an allowed 64% percent rate of return on a system rate base of 
$13,020,503 amounts to $846,333. 

(4) That the Company’s net operating income from mass transportation 
service for the 12 months ended August 31, 1957, as adjusted, and after in- 
cluding as an operating expense the full amount of the motor vehicle fuel 
taxes in the amount of $375,630.72, which would be due but for the pro- 
visions of Section 9 of the franchise, amounts to $589,488. 

(5) That the Company’s net operating income for the 12 months ended 
August 31, 1957, as adjusted (finding 4) is less than the allowed return 
(finding 3) by $256,845. 

(6) That the Company is entitled to exemption from the payment of the 
full amount of motor vehicle fuel taxes applicable to its mass transportation 
system for the 12 months ended August 31, 1957. 

(7) That the exemption from payment of the motor vehicle fuel taxes on 
mass transportation service does not apply to taxes in amount of $703.74 
applicable to purchases of motor fuel for limousine rental service. 

(8) That the exemption from the full amount of the motor vehicle fuel 
taxes, after giving effect to income taxes thereon, will increase net operat- 
ing income by $171,588.11. 

(9) That the foregoing findings, summarized in Exhibit No. 1, attached 
hereto, are made without prejudice to any future determination for either 
ratemaking or tax relief purposes. 


Certification to the D.C. Commissioners 


Based on the findings and conclusions above set forth, the Public Utilities 
Commission hereby certifies to the Commissioners of the District of Columbia, 
in accordance with the provisions of Section 9 of Public Law No. 757, that— 

a. A 614 percent return on the system rate base for the 12 months ended 
August 31, 1957, to which the Company is entitled before there is any lia- 
bility for the payment of motor vehicle fuel taxes, amounts to $846,333 ; 

b. The adjusted return earned, after including as an operating expense 
the full amount of the motor vehicle fuel taxes on mass transportation 
service in the amount of $375,630.72, which would be due but for the pro- 
visions of Section 9 of the franchise, amounts to $589,488; 

ce. The adjusted return earned is less than the allowed return by $256,845: 

d. Exemption from the full amount of the motor vehicle fuel taxes on 
mass transportation service for the 12 months ended August 31, 1957, after 
taking into consideration the related effect on income tax accruals, will 
increase the net operating income of the Company by $171,588; and 

e. Exemption from payment of the motor vehicle fuel taxes on mass trans- 
portation service for the 12 months ended August 31, 1957, does not exempt 
the Company from payment of taxes in the amount of $703.74 on purchases 
of motor fuel for limousine rental service. 

By direction of the Commission: 

NorMAN B. BELT, 
Executive Secretary. 
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Exurpir No. 1 
D.C. Transit System, Inc. 


Determination of the amount by which net operating income for the 12 months ended 
August 31, 1957, exceeds or is less than a 6% percent rate of return under the 
provisions of section 9 of Public Law No. 757 . 


Average investment in road and equipment and materials and sup- 


tee a RRR te SRS ak $13, 020, 503 
Allowed return of 6% percent as a basis for exemption from motor 
a RE ne Se ee $846, 333 


Actual return earned after including as an operating expense the full 
amount ($375,630.72) of the motor vehicle fuel tax which would 
be due but for the provisions of section 9, Public Law No. 757, on 
the motor fuel purchased during the 12 months ended Aug. 31, 


Sh a er ----- $589, 488 
Actual rate of return earned (percent) -:_.-.....-...-.------..-- 4 53 
Deficiency of actual return under allowed return of 64 percent____ $256, 845 


Increase in return earned as a result of exemption from the full 
amount of the motor vehicle fuel tax applicable to mass trans- 
portation operatiors:! 
"Tosht mOCOr VeriGne Tenn. oo as oe er eee $375, 630. 72 
Estimated effect of income taxes—54.32 percent__-_-_-_- $204, 042, 61 
Increase in net operating income resulting from exemption 
from full amount of the motor vehicle fuel tax.___....-- $171, 558 11 
1 The motor vehicle fuel tax in the amount of $375,630.72 from which the company is entitled to exemption 


on the basis of the above determination excludes $703.74 applicable to purchases of motor fuel for limousine 
rental service. 


Exuisit No. 2 
D.C. Transit System, Inc. 


Excess of net criginal cost of road and equipment as recorded on the books of Capital 
Transit Co. at Aug. 14, 1956, over purchase price by D.C. Transit System, Inc. 


Purchase price per agreement dated July 7, 1956 
Cash deposit by TCA Investing Corp. applied to purchase 
aad vi be 5 oe aiei eet hha thin a omaneede $500, 000. 00 
PUUmN TD “COM NTINOING cn a ee en ie 9, 100, 000. 00 
First lien deed of trust, secured by all of the real estate 
acquired by D.C. Transit System, Inc., delivered to 
Capital Transit Co. to be applied against purchase 
price: 
Deer MEO ce _. $3, 940, 000. 00 
Less cash realized from sale of two 
parcels of land subsequent to_July 


Fi inna citcattoma cade aa 62, 000. 00 3, 878, 000. 00 
Total purchase price -__------ et aa ied = 13, 478, 000. 00 

Plus liabilities assumed: 
rR TE er err Sree are S. Peee Sere ie Srey 1, 099, 635. 35 
Reserve for injuries and damages______-----_-- A se 1, 234, 953. 08 
Reserve for disputed local taxes__...........----..---- r 480, 244. 97 
ete eeeenennee 22 088 ORE, Bal 2 SOS UAT USO tk 2, 814, 833. 40 
SE RE ee ore nO Ee, ee E 16, 292, 833. 40 
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Bacess of net original cost of road and equipment as recorded on the books of 
Capital Transit Co. at Aug. 14, 1956, over purchase price by D.C. Transit 


System, Inc.—Continued 


Less assets acquired other than net investment in road and 


equipment: 


Current assets: 
2 


Deferred accounts receivable. ___- 
U.S. Government bonds__ 


Materials and supplies____-_- 
Other current assets______- 


Miscellaneous physical propert 


y (net) —- 


580, 650. 46 
724, 013. 55 


201, 


824. 44 


Total assets acquired other than road and equipment 


Balance representing portion of purchase price applicable to 
road and equipment - 


Net original cost of road and 
of Capital Transit Co.: 

Original cost_ - 

Less reserve for de 


preciation 


equipment as recorded on books 


$47, 580, 148. 60 


29 


541, 226. 55 


Acquisition adjustment (credit) excess of net original cost 


road and equipment over purchase price___ 


SCHEDULE 1 


D.C. TRANSIT SysSTeM, INo. 


of 


$8, 


506, 488. 
24, 000. 00 
60, 037. 50 

2, 426. 59 


45 


7, 


8, 592, 952. 54 


699, 880. 86 


18, 038, 922. 05 


10, 


339, 041. 19 


Average investment in road and equipment stated at cost to owner first devoting 
properties to public service, 12 months ended August 31, 1957 








Balance Aug. 15, 1956__ 
Changes Aug. 15 to Aug. 31, 1956 


Balance Aug. 31, 1956 

1956: September _ _- 
October - .- 
November-__. 
December - 

1957: January - - 


February.......-- 


BEE. .odoosoe 
April. 

May --.. 
June_-.. 

July 

August 


Total changes 


Average of 13 monthly balances_. 





Changes during period 


Balance at end 
of month 











Addi- Retire- Net addi- 
tions ments tions 

| $47, £80, 148. 60 

$11, 923. 74 | $6, 249. 47 $5, 674. 27 

| = - Re ieee ' ao = a a 

| 47, F85, $22. 87 
28, 794.22 | 179, 438. 22 | (150, 644. 00) 47, 435, 178. 87 
|} 25, 182. 54 | 3, 038. 46 22, 144. 08 47, 4°7, 322. 95 
} 7, 346. 90 3, 451. 82 3, 895. 08 47, 461, 218. 03 
80, 602. 88 | 80, 602. 88 47, 541, 820. 91 
| 162, 038. 69 | 162, 038. 69 47, 703, 8° 9. 60 
41, 688. 42 725.91 | 40,962. 1 | 47, 744, 822. 11 
FS, 474.45 6.47 | 58,467.98 | 47, 803, 290. 09 
39, 163. 94 45.75 39, 118.19 | 47, 842, 408. 28 
41, 894. 42 | 458. 71 41, 435. 71 47, 883, 843. 99 
42, 147. 07 | 526.48 | 41,620. F9 | 47, 925, 464. 58 
76, 296. 27 | 3, 2°6.87 | 73,039.40 47, 998, 03. 98 
42, 882. 32 4, 553. 43 38, 328. 89 48, 036, 832. 87 

| 646, 512.12 | 195, £02.12 | 451,010. 00 
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SCHEDULE 2 
D.C. TRANSIT SYSTEM, INC. 


Average balance in reserve for depreciation, 12 months ended August $1, 1957 









































sitesi ' Average 
on 
Changes during period | ee 
anne ie ot . Balance a i 
Accruals Retire- Net credit | end of month fs 
(Credit) | ments to reserve | a 
| ( Debit) | | Balance - 
pa dees Binet dee Pinanges A 
Balance Av 
Balance, Aug. 15, 1956 ; : Latin eemeeetee aaa | $20, SAI, 226.55 1956—Septe 
Changes, Aug. 15, 1956, to Aug. 31, 1956__- ee | $91, 869. 39 _ $3.3 239. 47 $88, 629. 92 | Octot 
SS sae = ———— Nove 
ease MA I aan casen ¥ csinrscbielnotinnbl sbinsteah nies bin taint Dinas eee | Sn Dece! 
September 1956 .--}| 167,491.15 | 179, 438.22 | (11,947.07)| 29,617, 909, 40 1957—Janu: 
October___...--- rag _.------| 167,171.59 | 3, 406. 58 | 163,765.01 | 29, 781 674.4] Febr 
November Guimnddn eines kare sasdobe 167, 182, 28 2,469.32 | 164, 712. 96 29, 946, 387, 37 Mare 
December __--- : ; sdb 167, 182. 40 2,115. 56 | 165, 066. 84 30, 111, 454, 21 April 
January 1957 nics wxbe- Malek eet a (457. 21)| 167, 708. 02 30, 279, 162, 23 ay 
Nos amnaas diet tata _.....| 170,670. 50 (506. 32)| 171,266.82 | 30, 450; 499 95 June 
March__- _ aes 170, 673. 00 6.47 | 170,666.53 | 30,621,005 58 July. 
. Uae kh (as ree ois _....-| 170,738.68 | 4,994.19 | 165,744.49 | 30, 786. 840. 07 Augt 
; | ae ee sales ee - 170, 773. 51 | 406.71 | 170,366.80 | 30, 957, 206, 87 
i NN lr a recs eephSeatake -.----| 170,778. 27 754. 89 | 170,023.38 | 31, 127, 230, 95 To 
t SUED tink ate on casas .--| 170,777.67 | 2,991.37 | 167,786.30 | 31, 295, 016. 55 Av 
; August...---- ieee si 6 | 170, 792.05 | 6, 498. 62 | 164, 203.43 | 31, 459, 300,98 a 
T Total changes eee se ae [2,081 481.91 | 202, 028. 40 1,829,453.51 fo Se 
Average of 13 monthly Senenen e eee ie win feakst KG | 30, 466, 428 64 
' . ’ : 
} € 
‘ SCHEDULE 3 
: Adjus 
T D.C. TRANSIT SysSTEeM, INC. yaa 
; Average balance in account 401.3—Acquisition adjustment (credit) 12 months 
\ ended August 31, 1957 
‘ Monthly | Balance at end Balance A 
j amortization | of month 1956—Sep 
; Oct 
‘ ee Se ee Ce aa a Nov 
! Balance, Ang. 15, 1956 = Rakis ottasets bate | $10, 339, 041, 19 _ Dec 
i Amortization, Aug. 15 to 31, 1956..._............--.------_-- $43, 079. 34 | %: elon 
; Balance, Aug. 31, 1956._..__.__----_-------_-- mo ox. — aa Ma 
: 1956: September..__- f a ; 86,158.68 | 10, 209, 803.17 Ap 
¢ October... 5 within kal back ; ; 86,158.68 | 10, 123, 644. 49 Ma 
November ee ao : 86,158.67 | 10, 037, 485. 82 Jur 
December. eae : 86,158.68 | 9, 951,327.14 Jul 
1057; January.............. jcaete, dheesgwees ot : ae. 86, 158. 68 9, 865, 168. 46 Au 
February-------- ; jit cevndhe odeodatnn< ok ease eraach cams ctr eacaed 86, 158. 67 9, 779, 009. 79 1 
I ik an dl. tac aang debe aM iateiden bikie gia wae 86, 158. 68 9, 692, 851.11 , 
thsi pp nin egrosios slilpina aban to tedigaeicedaet aaa aa kin atin : ee 86, 158. 68 | 9, 606, 692. 43 . 
May..-- db ipieetiee ta cea s sa a odie ious ae nee . 86, 158. 67 9, 520, 533. 76 
inn didn anid. ie cee dialehs naiabnaGihe tbeahanaaeree sane 86, 158. 68 | 9, 434, 375. 08 ce 
July __- _ ie . ~ovdshecatnet rans ie 86, 158. 68 9, 348, 216. 40 
Pons Sah ce ces eew enews 6ccdeumeihtedbedbn s Beta alerted 86, 158. 67 9, 262, 057.73 
Total changes. -- ht beta ds ewa hahoee aes sind 1, 033, 904. 12 : 
Average of 13 monthly balances........___--- Maid capeesa heretamna ae 5 9, 779, 009. 7: 














REGULATION 






OF 


SCHEDULE 4 


D.C. TRANSIT SYSTEM, INC. 


Average investment in materials and supplies 12 months ended 


_ 


———— 


ug. 15, 1956 - 

re 15, 1956 to Aug. 31, 1956 
Balance Aug. 31, 1956 
1956—Septem ber - a 

October - - 

November 

December - - 
1957—January - - -- - ; 

February --- 

March.--.- .--- 


Total changes. --- 
Average of 13 monthly balances 


D.C. 


Adjustment to exclude average investment in 











Balance Aug. 31, 1956 
1956—September - 
October 
November 
December 
1957—January - 
February - - 
March_. 
April. 
May..--- 
Dinh seci ness 
July 
August 


Total changes 


Average of 13 monthly balances. _- 


458241— 59-9 


SOHEDULE 5 


TRANSIT SYSTEM, INC. 


D.C. TRANSIT SYSTEM, INC. 


Aug. 31, 1957 


Monthly 
changes 


52. 46 


(4, 764 
(1, 213 


19, 049. 16 | 


47 
88 


4, 579. 80 
13, 155. 76 
39, 688. 11 


21, 642. 54 | 


(8, 576. 03 
(9, 583. 22 
(15, 382. 27 
(24, 948. 11 


(17, 371. & 


16, 275. 87 | 


Balance at end 
of month 


| 


$724, 013. 55 


)} 

717, 461. 09 
)} 712, 696. 62 
) 711, 482. 74 


730, 531. 90 
735, 111. 70 
748, 267. 46 


787, 955. 57 
809, 598. 11 
)| 801, 022. 08 
)} 791, 438. 86 
) 776, 056. 59 
| 751, 108. 48 
. 52 


2) 733, 736. 96 


754, 343. 70 


limousines 12 months ended 


Net addi- 


Depreciation 


Net invest- 





170, 663. 7 





tions | aecruals | ment at end 
| of month 

$19, 170. 17 $19, 170. 17 
densely $108. 63 | 19, 061. 54 
108. 63 | 18, 952. 91 

eS aa 108. 63 | 18, 844. 28 
148, 523. 00 | 108. 63 | i67, 259. 25 
ah | 3,493.63 | 163, 765. 62 
2, 970. 00 | 3, 493. 63 | 163, 241. 99 
| 3, 555. 50 | 159, 686. 49 
. 50 | 156, 130. 99 


152, 575. 49 


50 | 149,019.99 
50 | 145, 464.49 
28 


"102, 551.79 
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ExuHisit No. 3 
D.C. TRANSIT SYSTEM, INC. 


Average investment in road and equipment and materials and supplies, 12 months 
ended Aug. 31, 1957 


Average investment in 
rate base property 





Based on | Based on 
original cost purchase 
price 
1. Average investment in road and equipment at original cost (schedule 1)__| $47, 724, 645 $47, 724, 645 
2. Less: Average balance in reserve for depreciation (schedule 2)___._._____- 30, 466, 429 30, 468, 429 
3. Net investment in road and equipment at original cost___._.._____- | 17, 258, 216 17, 258 26 
4, Less: Average balance in account 401.3—Acquisition adjustment (credit), | oi 


or excess of net cost to owner first devoting properties to public service 
over cost to present owner (schedule 3) -- 


Net investment in road and equipment | 17,258, 216 


mo 


. Net investment in road and equipment based on average of original cost | 
and purchase price 





7. Plus: Average investment in materials and supplies (schedule 4)___...._._.|.._-_____ 
8. Averege investment in road and equipment and materials and 
supplies ae cpa doenaaiecertaa et a gesbetdsccnduce 13, 123, 055 
9. Less: Ad ustrent to exclude average investment in limousines for rental 
service (schcdule 5)_-_.-....--- ioaean anes earn Seana aaetae See aie 102, 552 
10. Adjusted average investment in road and equipment and materials 


and supplies. _-_.- Pag setenesn lev enesenasnecis 13, 020, 593 
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Exuisit No. 4 


D.C. TRANSIT SYSTEM, INc. 








nt ; ; ‘ : : ‘ 
Me Consolidated statement of net operating income (including Montgomery Bus 
Lines, Inc.), 12 months ended Aug. 31, 1957 
nee : é cen om A ; eit 
in | : 
i Per books Adjustments | As adjusted 
Sian 1 ees ‘ i = 
on nerating revenue: ‘ 
-" OF Passenger revenue. . $25, 053, 625 $25, 053, 625 
: Charter revenue 419, 460 $55, 791) (1) 363, 669 
Government contract revenue 33, 022 33, 022 
Bel Station and \ ehicle pris ileges ; | 148, 558 148, 558 
4, 645 Rent of plant and equipment | 6, 609 6, 609 
6, 429 ‘ a 
wlhiy i Total operating revenue 25, 661, 27 (55, 791) 25, 605, 483 
8, 216 ‘ 7 
: Operating revenue deductions: 
Operating expenses: 
9, 010 Maintenance of plant and equipment 3, 482, 925 | : 3, 482, 925 
— Power - . 817, 322 | 817, 322 
‘ Fuel, lubricants, and g arage expenses , 221 3,101) (1 1, 668, 120 2 
Conducting transportation », 993 (33, 879) (1)] 11, 493, 114 3 
Traffic promotion 5, 992 | (58, 173) (1)| 217, 819 Ss 
3, 711 Provision for injuries and damages 91 | (2.650) (1)| 1. 216. 261 = 
$344 Employees’ retirement and insurance 874, 931 | (3, 704) (1)] 871, 227 => 
ania Administrative and general 1,372,304 | (41, 479) 2)| Ss 
| | (5, 811) 1)| 1, 325, 104 = 
3, 055 Provision for wage increase P (16, 200 | (16, 200) 
Provision for vacations 643, 000 36,000) (3 607, 000 


\ii 


’ 


ili 


Provision for motor fuel taxes s | 375,631 (4) 
Other taxes : d ‘ | 583, 020 (1,713) (1 
Total operating taxes 972, 420 344, 308 


Depreciation and amortization: 
Depreciation -_- . 2, 031, 482 (25, 199) 
Amortization of acquisition adjustment. a (1, 033, 904) 
Provision for track removal. -_----_-- ba 1, 044, 196 

Total depreciation and amortization - - --__-- 2, 031, 482 (14, 907) 





Total operating revenue deductions.._....._____- 24, 871, 391 144, 604 





PONE GOON iicnnncncncacacsmcnectibnaaws 789, 883 (200, 395) , 589, 488 
1 








For references see schedule 1, p. 126. 
I 


2, 552 
el Total operating expenses | 21,867,489} (184.797) | 21,682, 692 
| |— — — 
), 503 Operating taxes: | 
Provision for income taxes_- ’ 389. 400 (29.610) (7)| oon wns 


‘ 


- 
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SCHEDULE 1 
D.C. TRANSIT SyYsTEM, INC. 


Detail of adjustments 


(1) To exclude from net operating income from mass transportation operations, the net loss in- 
curred in connection with limousine rental service: 








ees areas eens Wes WENO oe ch ecco ($55, 791) 
= 

Expenses related to limousine rental service: i 
SURE, DUNE, I ND GUIIIIOOS ooo on ncn cece cece nc cncdecccnnes (3, 101) 
CNR NO esas o ccekikciccceicnscendacecccéccance nae (33, 879) 
a eS so eeedcneabeouniice pint sae (58, 173) 
EE ono sin nics pcaciomnnheuncdanicsaenweneen sap (2, 680) 
nn I INO oo oat cece cece ccccastsaccwncasciemuchs (3. 704) 
SITTIN TI I nh tee (5, 811) 
Io ree Seat cat cs a cies epeieerateenaes se Ia (1.713) 
Nee nen ne csbetacduaenaie (25, 199) 
I 0a ie bn a Bn (134, 230) 

Net loss from limousine rental service. ___..._---_---------------____- (78, 439) 


(2) To exclude from administrative and general expenses, numerous items considered as im- 

proper or insufficiently supported as proper charges in connection with furnishing mass 

transportation service by D.C. Transit System, Inc______--_--.__.._.--_--_-- (41, 479) 
(3) To exclude that portion of the charge to operating expenses recorded on the books in De- ’ 

cember 1956 to set up the liability for vacations earned during the period July 1, 1956, 

through Dec. 31, 1956, to be taken during the vacation year beginning July 1, 1957, app ili 

cable to the period Aug. 15-31, 1956: 6 of $324,000....------- (36, 000) 
(4) To include as an operating expense, for purposes of determining the liability for moror-fuel 

taxes, the full amount of the motor vehicle fuel tax which would be due but for the pro- 

visions of sec. 9 of the franchise on the motor fuel purchased during the 12-month period 

ended Aug. 31, 1957: 


Taz at 6¢ 

Gallons _per gallon 

"GURY PUONRROR OF ANGIE GIR as. 55 6a < on nec non soo <2 2 ene esos eupenes 6,272,241 $376, 334. 46 
Less estimated purchases for limousine rental service-----.--..--- én 11,729 703. 74 
Applicable to mass transportation operations.--_.--...:..-..-..------ 6, 260, 512 375, 630. 72 





(5) To provide for amortization of acquisition adjustment (credit) applicable to the 12-month 

period ended Aug. 31, 1957, based on amortization over a 10-year period beginning Aug. 

15, 1956 (exhibit — schedule 3) - (1, 033, 904) 
(6) To include provision for track removal and repav ing applicable to the 12-month ‘period 

ended Aug. 31, 1957, based on an estimated cost of $10,441,958 to be provided over a 

10-year period beginning I 5 oc aa ce ee cad el ae as eae ae 1, 044, 196 


(7) To adjust accruals for income taxes as recorded on the books to the basis of accruals on 
taxable income as adjusted for purposes of this proceeding (schedule — attached): 


er OE TURNING: OTL COND OO a 8 no opin ne debunks atice nen deubincsnacilss 389, 400 
BIE SOS Fe IE ABE ac wranin = << <0 ccs cnc cacnccccesccoe= citaceaseune 359, 790 
Sd do Seinen Reeeesiwedsudmbeeusbabeneksenad 29, 610 


Adjuste 
Adjust n 
Adi 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 
SCHEDULE 2 
D.C. Transit System, Inc. 


Income tax accruals, 12 months ended Aug. 31, 1957 


Adjusted operating income be fore income taxes 
Adjustments to arrive at taxable base: 


Additions: 
Injuries and damages: 
Accruals es ee a .. $1, 218, 911 
Payments _ - F es 712, 763 
EOL <5... i ‘ n 
Deductions: 
Depreciation for tax purposes : - $1, 346, 324 
Depreciation included in adjusted operating in- 
come above... - 972, 379 


Interest on debt : 
Amortization of debt discount and expenses 


Total deductions 
Taxable income _ 
Less other income taxes: 
District of Columbia income tax, 4.60 percent of $672,542 
Maryland income tax, 4.45 percent of $672,542=—$29,928X 
5 percent ieee aa 
Total_. 
Taxable income for Federal purposes 
Federal income tax, 52 percent less $5,500 
District of Columbia income tax 


Maryland income tax_ _ 


Total accrual for income taxes 


127 


$949, 278 


506, 148 


, 455, 426 


373, 945 
408, 644 


295 


782. 884 
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0, 109 
7, 357 
30, 937 
1, 496 


359, 790 
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Pusiic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
ORDER NO. 4480 
AUGUST 28, 1958. 


P.U.C. No. 3602. Formal Case No. 460 


In the Matter of Application of D.C. Transit System, Inc., for Change 
in Schedule of Rates 
Appearances 

Harvey M. Spear, Esq., for Applicant. 

Chester H. Gray, Esq., General Counsel, Lloyd B. Harrison, Esq., Speciay 
Assistant Corporation Counsel, and George F. Donnella, Esq., Assistant Cop. 
poration Counsel, for the Public Utilities Commission of the District of Columbia, 

G. Duane Vieth, Esq., and Abe Krash, Esq., for intervenor Gray Line, Ine. 

William A. Roberts, Esq., and Julian P. Freret, Esq., for intervenor Safeway 
Trails, Inc. . 

Before Commissioners George E. C. Hayes, Chairman; Harold A. Kertz and 
Alvin C. Welling. 

FINDINGS OF FACT AND CONCLUSIONS 


On May 2, 1958, D.C. Transit System, Inc. (hereinafter referred to as the 
“Company”) filed an application with this Commission for a change in its 
shecedule of rates for service within the District of Columbia. The proposed 
schedule of rates filed with the application to become effective as of September 
1, 1958, was as follows: 

. Cents 
I a ee a ks nas pits aot ais aie ie ec ee 20 
a Shan en en a ig nt bebe nnipgion minibeniow ag andes to ice ow ob aang ah ce anger ao mw rsnto ice 10 

The effect of this schedule of rates would be to eliminate the present token 
fare of 19 cents or 5 tokens for 95 cents; to discontinue the use of the weekly 
permit which presently sells for 90 cents plus 10 cents for each ride, and to 
increase the school fare from 7% cents to 10 cents. 

By Order No. 4452, dated May 8, 1958, the Commission suspended the schedule 
of proposed fares for a period of 120 days from the date of filing, and ordered 
that an investigation be made of the rates of fare to be charged by D.C. 
Transit System, Inc. On May 138, 1958, a notice was issued setting the matter 
down for formal public hearing on June 3, 1958. A prehearing conference 
was held on May 16 and 21 for the purposes of defining and limiting, to the 
extent possible, the issues in the pending hearing. At the conference on 
May 16, representatives of the Company orally requested an extension of the 
hearing date on the application from June 3 to June 30 or July 1. At the 
same time the Commission’s staff suggested that because of the requested 
delay in the hearing, the Company might agree to postpone the effective date 
of the proposed schedule of rates. However, the representatives of the Com- 
pany expressed a wish to proceed with the effective date of September 1. 
On May 28, the Company filed a motion to continue the hearing to June 30, 
1958. By its Order No. 4454, also dated May 28, the Commission granted the 
motion and fixed the date of hearing for June 30, 1958. Limited intervention 
was granted to Gray Line, Inc. and to Safeway Trails, Inc. to the extent 
their interests might appear. As the case developed, that interest was con- 
fined to allocation of certain costs incurred by the Company in operations other 
than scheduled mass transportation. Intevenors apparently accepted the al- 
location offered in evidence by staff witness Falk. In any event, intervenors 
offered no affirmative evidence on the question, and this Commission has here- 
inafter indicated acceptance of the allocation presented by the staff witness. 

Formal public hearings were held on June 30, July 15, 22, and 29, and on 
August 12 and 18. Testimony was presented for the Company by James H. 
Flanagan, Vice President and Comptroller, and by Harvey M. Spear, Esq. 
the Company’s counsel; for the staff of the Commission by J. W. Falk, Chief 
Accountant, and by Arthur T. Sonnenberg, Transportation Economist; and for 
Intervenor, Safeway Trails, Inc., by William Edens, Traffic Manager. In ad- 
dition, a number of representatives of the public appeared and made statements 
bearing on the proposed change in fares. 

This is the first rate proceeding before this Commission involving D.C. Transit 
System, Inc. since it was granted a franchise to operate a mass transportation 
system of passengers for hire within the District of Columbia, and between 


the Dist 
under t 
Session 
to as th 
chise A 
in exce 
further 
“If tl 
end of t 
Corpore 
effect b 
has isst 
It cal 
unless t 
The 
adjuste 
transp 
base W 
Accord 
estima’ 
modific 
betwee 
not pe! 
mulgat 
forth 1 
propos 
Rate | 
Sect 
“Et | 
the W 
ing as 
rules | 
such 1 
vestor 
returl 
portal 
syste! 
that t 
opera 
if con 
The 
made 
tunity 
not re 
of th 
meth 
Fran 
was | 
wher 
In th 
shift 
Ae 
purp 
Flan 
as of 
deve 
proc 
prop 
amo 
aver 
ara 
stan 
Coh 
app! 
reti: 
sho 


ange 


cial 
Cor- 
ibia, 
Ine, 
way 


and 


the 
its 
Sed 
iber 


‘ents 
20 
10 


ken 
*kly 
| tu 


lule 
red 
dC. 
tter 
nce 
the 
on 
the 
the 
ted 
ate 
ym- 
1, 
30, 
the 
ion 
ent 
on- 
er 
al- 
ors 
re- 
SS, 
on 
B. 
]., 
ief 
‘or 
id- 
its 


sit 
on 
en 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 129 


the District of Columbia and points within the Washington Metropolitan Area, 
under the provisions of Public Law 757—84th Congress—Chapter 669—2d 
Session (70 Stat. 598), effective as of August 15, 1956 (hereinafter referred 
to as the “Franchise Act”). Under the provisions of Section 5 of the Fran- 
chise Act, the proposed schedule of rates could be suspended for a period not 
in excess of 120 days from the date such new schedule was filed. The Act 
further provides : 

“If the Commission does not enter an order, to take effect at or prior to the 
end of the period of suspension, fixing the schedule of rates to be charged by the 
Corporation, the suspended schedule filed by the Corporation may be put into 
effect by the end of such period, and shall remain in effect until the Commission 
has issued an appropriate order based on such proceeding.” 

It can thus be seen that the proposed rates will become effective on September 1 
unless this Commission acts prior to that date. 

The testimony of record shows that for the test year ended March 31, 1958, 
adjusted to the future annual period, the Company earned on its system mass 
transportation operations $547,260, which is less than a fair return on the rate 
base which we hereafter find to be reasonable and proper in this proceeding. 
Accordingly, we find that the Company is entitled to the increase in gross revenues 
estimated to result from the fare schedule proposed by the Company, with one 
modification which will not affect the amount of the increase. The short period 
between the conclusion of the hearing and the end of the suspension period does 
not permit of the issuing of Findings and Conclusions in the detail usually pro- 
mulgated by this Commission in rate proceedings. Consequently, we shall set 
forth hereinafter our basic findings of fact and conclusions, and authorize the 
proposed fare structure as modified to become effective on August 31, 1958. 


Rate base determination 


Section 4 of the Franchise Act provides as follows: 

“It is hereby declared as a matter of legislative policy that in order to assure 
the Washington Metropolitan Area of an adequate transportation system operat- 
ing as a private enterprise, the Corporation, in accordance with standards and 
rules prescribed by the Commission, should be afforded the opportunity of earning 
such return as to make the Corporation an attractive investment to private in- 
vestors. As an incident thereto the Congress finds that the opportunity to earn a 
return of at least 6144 per centum net after all taxes properly chargeable to trans- 
portation operations, including but not limited to income taxes, on either the 
system rate base or on gross operating revenues would not be unreasonable, and 
that the Commission should encourage and facilitate the shifting to such gross 
operating revenue base as promptly as possible and as conditions warrant; and 
if conditions warrant not later than August 15,1958 * * *,” 

The Company proposed that the determination in this proceeding should be 
made under the operating ratio method whereby it would be afforded the oppor- 
tunity of earning 644% on gross operating revenues, even though rates were 
not requested in this proceeding to provide such a return. The testimony of both 
of the staff witnesses was to the effect that the adoption of the operating ratio 
method was directly related to the conversion requirement of Section 7 of the 
Franchise Act and the related increase in the investment incident thereto. It 
was their opinion that the conversion program has not progressed to the point 
where conditions at this time warrant shifting to the operating ratio method. 
In this we concur, and accordingly find that present conditions do not warrant 
shifting to such gross operating base method. 

Accordingly, we deem it necessary to make a rate base determination for 
purposes of this proceeding. At the request of the Commission, Company witness 
Flanagan presented an exhibit (No. 11) showing a computation of a rate base 
as of March 31, 1958, based upon the original cost of property as of that date and 
developed in accordance with the formula used by this Commission in prior rate 
proceedings involving Capital Transit Company. The net investment in rate base 
property as shown in this exhibit, based on the original cost of the property, 
amounts to $16,280,368 on an unweighted basis, and $17,136,080 on a weighted or 
average basis for the 12 months ended March 31, 1958. The witness testified that 
arate base developed in this manner is in accordance with the Company’s under- 
standing of promises allegedly made by the Commissioners of the District of 
Columbia and by Congress that the rate base as of August 15, 1956, would be 
approximately $18,000,000, and that this amount, adjusted for additions and 
retirements of property, would be used in future rate proceedings. The record 
shows that this Commission has been advised by the District Commissioners 
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that no such promise was made by them. Of course, the District Commissioners 
have no jurisdiction to determine a rate base or commit this Commission on gyey 
an administrative determination. We have found no evidence, and the legislative 
history of the Franchise Act does not disclose, that any such promise was made 
by Congress. 

Staff witness Falk testified that there is no indication in the Franchise Act 
either as to the amount of the rate base as of August 15, 1956, or ag to the 
method to be followed in any future determination of a rate base. It wag his 
opinion that the rate base determination should be made on the basis of the 
purchase price of the property to the present owners, since this reflects the 
actual investment of the present owners on which they are entitled to a return, 
This witness presented an exhibit (No. 24) showing a net investment in rate 
base property as of March 31, 1958, reflecting the purchase price of the prop- 
erty in accordance with his recommendation, and also reflecting the net orig- 
inal cost of the property as proposed by the company witness, adjusted to ip. 
clude the cost of 100 new buses to be in service prior to September 1, 1958, 
and also adjusted to exclude the net investment in property devoted to limon. 
sine rental service and to charter and sightseeing operations, including Goy- 
ernment contract work. 

As shown by this exhibit, the net investment based on purchase price amounts 
to $9,893,189, and based on original cost amounts to $18,441,552. The company 
raised no question with respect to the adjustments made by the staff witness 
in arriving at the foregoing amounts. For the information of the Commission, 
anf to conform to the procedure adopted by the Commission in the determina- 
tion of the Company’s liability for motor vehicle fuel taxes for the 12 months 
ended August 31, 1957, the witness also developed on Exhibit No. 24 the invest. 
ment in rate base property based on the average of purchase price and original 
cost heretofore referred to. This rate base amounts to $14,167,375. 

Without entering into a full discussion of the merits of the widely divergent 
proposals by the two witnesses, the Commission recognizes that the purchase 
price rate base proposed by the staff witness gives no consideration to the effect, 
if any, on the purchase price of the assumed liability for track removal and 
repaving, nor to the fact that the sale was made by Capital Transit Company at 
a time when the loss of its franchise was imminent with a possibility of being 
required to dispose of its property in liquidation, so that the purchase price 
may not necessarily represent the fair value of the property. On the other 
hand, the Company proposad for using original cost of the property ignores the 
fact that the property was acquired by the present owners at substantially less 
than the amount at which it was carried on the books of Capital Transit Com- 
pany, irrespective of the various considerations that may have entered the minds 
of the contracting parties in arriving at the agreed purchase price. Moreover, 
the Company’s claim that its liability for track removal and repaving in an 
amount in excess of $10,000,000 represented an assumed liability in addition to 
liabilities actually recorded on the books, gives no consideration to the probable 
future saving to be realized from track removal and repaving costs as an allow- 
able deduction for income tax purposes. 

We are not bound by any particular method in arriving at a rate base. We 
do not believe that in this case either the purchase price or the original cost 
should be the dominant factor or the exclusive measure of value. This Com- 
mission has the duty to decide what weight should be given to either standard 
of value. As long as the exercise of our discretion remains within the bounds 
of reasonableness and the end result is just and reasonable, we are free to make 
our determination as the circumstances in this case may dictate. 

In the instant case we deem it appropriate to exercise the latitude which the 
law allows us in the determination of fair value. We have studied all of the 
evidence submitted on this question and have carefully considered the opposing 
theories. In balancing the interest of both the customers and the investors we 
have carefully weighed in our deliberations what seemed to us logical argu- 
ments supporting both positions and have come to the conclusion that the adop- 
tion of either the original cost or the purchase price rate base would require 
us to ignore valid and counterbalancing arguments of equal merit. 

After weighing the applicable factors, with due consideration being given 
to the unusual facts and circumstances of this case, and after careful and im- 
partial consideration of the evidence of record bearing on the matter of rate 
base determination, the Commission finds that for the purposes of this proceed- 
ing a rate base in the amount of $14,167,375, obtained by giving equal weight 
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to the purchase price and the depreciated original cost, represents a fair and 
reasonable balancing of investor and customer interests and should be adopted. 


Net Operating Income 

The witnesses, Flanagan for the Company, and Falk for the staff of the Com- 
mission, presented testimony and supporting exhibits showing the estimated net 
operating income on the basis of present fares and also on the basis of proposed 
fares, using the 12 months ended March 31, 1958, as the test period. They were 
in agreement with respect to the actual results from system operations as shown 
by the books for the test period, and also as to the necessary adjustments to 
recorded figures to exclude certain improper charges to operating expenses and 
to give effect on a full annual basis to changes in the level of costs, and 

rticularly labor costs, which were in effect for only a portion of the test period. 
Both witnesses also proposed certain adjustments to give effect to changes in the 
level of costs for a future 12-month period, and also to make allocations to 
operations other than mass transportation of passengers within the District of 
Columbia. 

In his exhibit, witness Flanagan used a future 12-month period dating from 
April 1, 1958, giving effect to increased labor costs as provided for in the labor 
contract for only that portion of the year that such increased labor costs would 
pe in effect from April 1, 1958. He also gave effect to the estimated increase in 
revenues from the proposed fare structure for a period of only seven months, or 
from September 1, 1958, to March 31, 1959. His original exhibits reflected an 
allocation of costs to limousine rental service and to Maryland intrastate opera- 
tions. The witness made no allocation to charter and sightseeing operations 
because he considered these operations as an integral part of mass transpor- 
tation operations contemplated by the Franchise Act. We do not agree that 
charter and sightseeing operations are an integral part of mass transportation 
operations. At the request of the Commission, the witness subsequently pre- 
sented exhibits reflecting an allocation to charter and sightseeing operations. In 
his exhibits he made no allocation to other classes of mass transportation service, 
namely, interstate express service and Trans-Potomac service. As shown by his 
Exhibit No. 18, giving effect to the adjustments and allocations heretofore re- 
ferred to, net operating income from the total operations for the future annual 
period at present fares was estimated at $459,004 and $549,028 after excluding 
intrastate Maryland, limousine service, and charter and sightseeing operations. 
These amounts represent a return on gross operating revenues of 1.77% and 
2.27%, respectively, a return well below the 644% on gross operating revenues 
which the Company claims it should have the opportunity to earn under the 
Franchise Act. 

Witness Falk for the staff of the Commission also presented testimony and 
supporting exhibits to show the estimated level of earnings for a future annual 
period at present fares. The procedure followed by this witness differed from 
that followed by the Company witness in that Falk gave consideration to the 
fact that any increase in rates could not be effective until September 1, 1958, and 
for that reason he deemed it proper to give effect to labor increases required 
under the provisions of the labor contract for a future 12-month period dating 
from September 1, 1958. This witness also gave effect to the estimated additional 
revenues to be derived from the increased fares for a full 12-month period dating 
from September 1, 1958. 

The adjustments proposed by the staff witness included one adjustment of 
major effect that was not proposed by the witness for the Company. He recom- 
mended that effective September 1, 1958, the rate of accrual for injuries and 
damages be decreased from 4.75% of operating revenues to 4.25% of operating 
revenues. In September 1955 the accrual rate was increased from 4% to 4.75%. 
The balance in the reserve at the end of the year 1955 was $1,010,297. At the end 
of the year 1957 it had increased to $1,751,570. From the evidence of record, we 
are of the opinion that the reserve is greater than necessary. Accordingly, we 
find that the accrual rate for injuries and damages should be reduced to 4.25% 
of gross revenues on and after September 1, 1958. This adjustment will result 
in an estimated reduction in operating expenses of $129,358 for the future 12- 
month period. 

The witness Falk also made allocations to limousine service and to charter 
and sightseeing operations in substantially greater amounts than the allocations 
developed by the Company witness, resulting primarily from the difference in 
the treatment of advertising expenses associated with charter and sightseeing 
operations. We accept as correct the allocations made by the staff witness. 
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As shown by staff Exhibit No. 22, adjusted net operating income for the future 
annual period from total operations amounted to $393,125, and after adjustment 
to exclude estimated deficits of $47,954 and $106,181, respectively, from limoy. 
sine service and charter bus operations, resulted in net operating income from 
mass transportation operations at present fares of $547,260. 

In connection with the foregoing determination of net operating income, re 
flecting, as it does, adjustments and allocations proposed by the staff of the 
Commission, we feel that it is appropriate to direct the Company’s attention to 
testimony in this record with respect to what appears to be improvident ex. 
penditures for a public service company that has been given the economic ad. 
vantages of tax exemptions, and that is seeking from the hands of Congress 
further public benefits. It is the opinion of the Commission that when the 
earnings position of a public utility necessitates an increase in rates, that such 
position requires proof of economical management as well as provident control 
of expenditures. It appears from the record that net operating income from 
mass transportation operations at present rates for a future period, in the 
amount of $547,260, could be enhanced in some measure if the Company would 
inaugurate appropriate economies in its future operations. We do not intimate 
that there has been any mismangement, but we do feel that reasonable ecop. 
omy in expenditures should be exercised before seeking further increase jp 
rates or further public assistance. We believe that the schedule of rates which 
we are here authorizing will enable the Company, under economical manage. 
ment, to earn a reasonable rate of return for the foreseeable future. 

Without discussing further the details of the various differences in the adjast- 
ments and allocations proposed by the two witnesses, the Commission finds that 
for purposes of this proceeding, net operating income from mass transportation 
operations for the future annual period at present fares in the amount of $547, 
260 as shown by Exhibit No. 22, affords a proper basis for estimating the need 
for an increase in revenues. 


Proposed Fare Structure 


Based on the estimated net operating income for the future annual period at 
present fares, as developed by either the Company or the staff witness, even 
when related to the purchase price of $9,893,189 heretofore discussed, it is a 
parent that the present fare structure is not providing the Company with a 
fair rate of return and that some increase in revenues is justified. Accordingly, 
we find that the Company is entitled to increased revenues. The need for 
additional revenues must be met, and any increase in fares to accomplish this 
purpose must be just and reasonable. 

Company Exhibit No. 19 shows the estimated net operating income for the 
future annual period at the fare structure proposed by the Company (a 20 cent 
cash fare and 10 cent school fare) is $727,708, or a return on gross operating 
revenues of 2.96%. 

Staff Exhibit No. 25 shows the estimated effect of the fare structure proposed 
by the Company on net operating income when related to both the purchase 
price rate base and the rate base which we have heretofore found to be proper 
in this proceeding. This exhibit also shows the estimated effect of an alternate 
fare structure proposed by the staff witness, which differs from the fare strue- 
ture proposed by the Company to the extent of retaining the weekly permit at 
a price of $1.00 plus 10 cents for each ride, instead of the present rate of 90 cents 
plus 10 cents for each ride. 

This exhibit also shows that the fare structure proposed by the Company is 
estimated to produce an increase in gross revenues of $742,810 from District 
of Columbia mass transportation operations, and $791,486 from systemwide 
mass transportation operations after allowance is made for the same propor- 
tionate revenue increases for intrastate Maryland, interstate express and Trans- 
Potomac operations as is proposed for District of Columbia operations. After 
adjusting this latter amount for the effect of income taxes and for the related 
accruals for injuries and damages at a 4.25% rate, net operating income would 
be increased by $327,279. Adding this amount to adjusted net operating in- 
come at present fares of $547,260, which we have heretofore found proper, the 
adjusted net operating income or return earned under the fare structure pro- 
posed by the Company would be $874,539. When this is related to the rate 
base of $14,167,375, which we have heretofore found to be a fair rate base for 


purposes of this proceeding, the resulting rate of return earned is found to be 
6.17%. 
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The fare structure recommended by the staff witness, following the same 
procedure outlined above, was estimated to provide the Company with an increase 
in gross operating revenues of $483,365 from District of Columbia operations 
and $515,040 from systemwide operations. When adjusted for income taxes 
and accruals for injuries and damages, the increase in net operating income is 
estimated at $212,969, which, when added to the net operating income of $547,260 
at present fares, would result in adjusted net operating income under this 
proposed fare structure of $760,229. When this amount is related to the 
purchase price of $9,893,189, it would result in a rate of return earned of 
7.68%, Which the witness deemed to be a reasonable rate after consideration 
of all of the circumstances relating to this particular transit company. Since we 
have rejected the purchase price as the rate base, it is with some reluctance 
that we must reject the proposal of the staff witness to retain the weekly 
permit in the schedule of fares, because such retention, as shown by the exhibit, 
would result in a rate of return of only 5.87% on the rate base which we have 
found to be proper. 

We have given careful study to the proposal of the Company to increase 
school fares from 74% cents to 10 cents. This proposal, more than any other, 
has given us grave concern. The record contains no testimony to show the actual 
cost of hauling school children. We believed that a school fare equal to one-half 
of the adult fare is not unreasonable in light of conditions related to rendering 
this class of service, and in our opinion will equitably assess the additional 
revenue needs of the Company between school children and other riders. The 
record shows that this position is consistent with the practices followed by 
regulatory agencies with respect to school fares in the majority of the larger 
cities throughout the country. 

We accordingly find that the fare structure proposed by the Company of a 
90-cent cash fare and a 10-cent school fare, which is estimated to provide a 
rate of return of 6.17% on the rate base of $14,167,375, save for one modification 
discussed hereinafter which does not affect the amount of estimated revenues 
to be derived from the higher fares, will represent a proper balancing of investor 
and customer interest, and is just and reasonable. 

The record in this proceeding shows that the Company witness was ques- 
tioned by staff Counsel with respect to the probable desirable effects of continuing 
the use of the token, even though the single token fare would be the same as the 
cash fare, or 20 cents, with tokens to be sold in units of 5 for $1.00, as a matter 
of convenience to the customer and more particularly as a means of speeding up 
operations. The witness for the Company, while not agreeing that the continued 
use of tokens was desirable, did recognize that there were possible advantages 
to be gained from the standpoint of speeding up operations. The use of tokens 
is a convenient medium of fare payment. When sold in lots they speed the 
loading of vehicles and thus improve service. In addition, the purchase of 
tokens in lots by Federal and District agencies and by commercial organiza- 
tions constitutes a convenient method of accounting for the cost of transportation 
of employee personnel. We believe that the continuance of the sale of tokens in 
lots of 5 for $1.00 is a reasonable part of the rate structure and serves a public 
convenience. Accordingly we find that this modification should be made in the 
fare structure proposed by the Company for a trial period of approximately 
four months through December 31, 1958, to determine the extent of the continued 
use of tokens by the public and the estimated resulting benefits from the stand- 
point of speeding up the operation. 


Conclusions 


After full consideration of the record in this proceeding, and the foregoing 
findings, the Commisison concludes : 

1. A rate base of $14,167,375 is reasonable and proper in this proceeding for 
use in fixing rates for mass transportation of passengers for hire on a systemwide 
basis. 

2. The rate of accrual for injuries and damages on and after September 1, 
1958, should be decreased from 4.75% to 4.25% of gross operating revenues 
until otherwise ordered by this Commission. 

3. The allocation of revenues and expenses to limousine service and to charter 
and sightseeing operations, including government contract work, adopted by 
the staff of the Commission in Exhibit No. 22 in this proceeding, results in a 
reasonable basis for determining the net profits or losses from these special 
bus operations. The losses from these operations shown by Exhibit No. 22 are 
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properly excluded from net operating income from total operations in orde, 
that the regular mass transportation operations will not be burdened with loggeg 
from these special bus operations. 

4. The Company should be directed to continue making direct allocations 
in its records, by the use of subaccounts or job sheets, for those expenses relating 
to special bus operations that lend themselves to direct allocation, following 
generally the procedure for direct allocation of labor costs and traffic promotioy 
expenses as in the past. 

5. Estimated net operating income at present fares for the future annual 
period of $547,260 is not sufficient to provide the Company with a fair rate 
of return on the rate base set forth in paragraph 1 above, and accordingly, 
the present schedule of fares should be abandoned. 

6. The fare schedule proposed by the Company of a 20 cent cash fare and a 
10 cent school fare, modified to include a token fare of 20 cents with tokens 
to be sold in units of 5 for $1.00, for an experimental period of four months, is just 
and reasonable, will equitably assess the additional revenue needs to the 
various segments of the riding public, and will provide the Company with an 
estimated return of $874,539, or a rate of return of 6.17% on the rate base of 
$14,167,375. 

7. A rate of return of 6.17% on a rate base of $14,167,375, when cop- 
sideration is given to all of the circumstances applicable to this particular 
transit company, is fair and reasonable and represents a proper balancing of 
investor and customer interests. 

ORDER 


Upon consideration of the application of D.C. Transit System, Inc., for an- 
thority to increase its existing rates of fare for mass transportation of pas- 
sengers within the District of Columbia, filed on May 2, 1958, and it appearing 
that public hearings have been duly held pursuant to notice, and that the Com- 
mission has been duly informed with respect to the matters involved in said 
application, and that the matter is now ready for decision based on full and 
careful consideration of all of the evidence of record and the findings and 
conclusions hereinabove set forth: 

Now, THEREFORE, IT IS ORDERED: 

Section 1. That effective on and after 4:00 a.m., Sunday, August 31, 1958, the 
present schedule of fares for D.C. Transit System, Inc., for transportation of 
passengers within the District of Columbia is hereby cancelled, and that the 
said Company is hereby authorized to charge the following rates of fare for 
transportation of passengers within the District of Columbia on its street cars 
and buses: 


Cash fare : 20 cents. 

Token fare : 20 cents, to be sold in units of 5 for $1.00. 

School fare: 10 cents, with tickets to be sold in units of 10 for $1.00 or 20 for 
$2.00. 


9 


Section 2. That the sale of tokens as provided for in Section 1 hereof shall 
continue in effect for an experimental period through December 31, 1958, or 
for such other period as the Commission shall prescribe by order. The Commis- 
sion retains jurisdiction of this proceeding for such action as experience with the 
sale of tokens indicates. 

Section 3. That on and after September 1, 1958, accruals for injuries and dam- 
ages shall be made at the rate of 4.25% of operating revenues until otherwise or- 
dered by the Commission. 

Section 4. That the Company shall continue to make direct allocation in its 
records, by use of subaccounts or job sheets, of revenues and expenses related to 
limousine service, and to charter and sightseeing operations, including govern- 
ment contracts, to the extent that such revenues and expenses lend themselves 
to direct allocation, employing the same allocation procedures followed in the 
past, unless otherwise directed by the Commission. 

By the Commission : 

JESSIE W. BARRON, 
Acting Executive Secretary. 


—_—.,, Chief Clerk. 
A true copy. 
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PuBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


ORDER NO. 4487 
SEPTEMBER 26, 1958. 
P.U.C. No. 3609 


In the Matter of Rates, Fares, and Charges for Contract, Charter, and Sight- 
seeing Services Within the District of Columbia 


ORDER 


The matter of requiring licensed owners of passenger vehicles for hire engaged 
in contract, charter or sightseing services to construct, file, and publish tariffs 
and schedules showing all the rates, fares, and charges for such services being 
under consideration, and good cause appearing theref. r, 


It IS ORDERED : 


¢ 


Section 1. That every owner of a licensed passenger vehicle for hire engaged 
in contract or charter services within the District of Columbia shall file with 
the Commission on or before December 1, 1958, all schedules of rates, fares, and 
charges that are in force for such contract or charter services performed within 
the District of Columbia. That after the filing of said schedules no owner of 
licensed passenger vehicles for hire engased in contract or charter services within 
the District of Columbia shall charge or demand or collect less than the rates, 
fares, and charges set forth in the schedules filed and in effect at the time. 

Section 2. That every owner of a licensed passenger vehicle for hire engaged 
in sightseeing services within the District of Columbia shall file with the Com- 
mission on or before Deceinber 1, 1958, all tariffs that are in force for any such 
sightseeing services performed within the District of Columbia. That after the 
filing of said tariffs no owner of licensed passenger vehicles for hire engaged in 
such services shall charge or demand or collect for such services a greater or 
less or different compensation for such services than the rates, fares, and charges 
which are specified in the traiff filed and in effect at the time. 

Section 3. That all schedules required to be filed under Section 1 hereof and 
ali tariffs required to be filed under Section 2 hereof shall state the date of issue, 
the date effective, and shall contain an explicit statement of the rates, fares, and 
charges in cents or in dollars and cents, together with the names and descrip- 
tions of the points from and to which they apply. Schedules or tariffs contain- 
ing tables of rates, fares, and charges based on distances from point of origin 
to destination must show the mileages or indicate a definite method by which 
such rates, fares, and charges were determined. 

Section 4. That every owner of a licensed passenger vehicle for hire engaged 
in contract, charter, or sightseeing services shall post and file at each of his 
offices all of his schedules or tariffs. All schedules and tariffs shall be kept 
available for public inspection or examination at all reasonable times. 

Section 5. Unless otherwise ordered by the Commission, all rates, fares, and 
charges which have been filed with the Commission must be allowed to become 
effective and remain in effect for a period of at least 30 days before being 
changed, canceled, or withdrawn. No change shall be made in the rates, fares, 
and charges which have been filed and published in compliance with the require- 
ments of this order, except after 15 days notice to the Commission. Such notice 
shall plainly state the changes proposed to be made in the schedules or tariff 
then in force and the time when the changed rates, fares, or charges will go into 
effect: Provided, That the Commission may, in its discretion and for good cause 
shown, allow changes in less time than therein specified. 

Section 6. The word “owner” shall include any corporation, association, part- 
nership, or person and their lessees, trustees, or receivers appointed by any 
court whatsoever, engaged in operating licensed passenger vehicles for hire as 
provided in Sections 1 and 2 hereof. 

By the Commission: 

NorMAN B. BELt, 
Ezecutive Secretary. 
A true copy: 


———., Chief Clerk. 
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PuBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


NOVEMBER 13, 1958, 
P.U.C. No. 3592 


In the Matter of Determining the Net Operating Income of D.C. Transit Sys. 
tem, Inc., for the Twelve-Month Peried Ended August 31, 1958, as Required 
Under and for the Purpose Set Forth in Section 9 of Public Law 757, g4tp 
Congress 

FINDINGS AND CERTIFICATION 


To THE BoarD oF COMMISSIONERS, D.C.: 
Statutory Requirement 


Under the provisions of Section 9(c) of Public Law 757, 84th Congress, 24 
Session, granting a franchise to D.C. Transit System, Inc., and for other pur- 
poses, the Public Utilities Commission is required as soon as practicable after 
the 12-month period ended August 31, 1958, to make a determination of the net 
operating income of said D.C. Transit System, Inc. (hereinafter usually referred 
to as the “Company”) for such 12-month period and the amount in dollars by 
which it exceeds or is less than a 6% per centum rate of return for such 12- 
month period, and to certify the results of such determination to the Commis. 
sions of the District of Columbia or their designated agent. In compliance with 
this provision of the franchise, the Commission has made such a determination, 
the details of which are set forth hereafter with supporting schedules. 

Section 9(b) (1) of the franchise defines the term “a 614 per centum rate of 
return” for purposes of this determination as a 6% per centum rate of return 
on the system rate base, except that with respect to any period for which the 
Commission utilizes the operating ratio method to fix rates of the Company, 
such term shall mean a return of 6% per centum of gross operating revenues, 
The Commission not having adopted the operating ratio method of fixing rates 
in any proceeding up to the present time, we find and conclude that the deter- 
mination for the 12 months ended August 31, 1958, must be made on the basis 
of 61% per centum rate of return on the system rate base. 


Rate Base Determination 


Schedule 2 attached shows the investment in rate base property for purposes 
of this determination to be $12,360,914. This rate base was developed by giving 
equal weight to the investment in rate base property on the basis of original 
cost, and on the basis of purchase price, as shown in the two separate columns 
on the schedule. This was the procedure adopted by the Commission in the 
determination of tax liability for the 12 months ended August 31, 1957, and also 
in the recent rate proceeding involving D.C. Transit System, Inc., Order No. 
4480, dated August 28, 1958, Formal Case No. 460. 

We find and conclude that a system rate base of $12,360,914, developed on 
attached Schedule 2, is fair and reasonable as a basis for determining the Com- 
pany’s liability for motor vehicle fuel taxes for the 12 months ended August 31, 
1958, under the provisions of Section 9 of the franchise. A return of 6% per 
centum on the rate base so determined amounts to $803,459. 


Net Operating Income 


As shown in the first column of figures on attached Schedule 3, system net 
operating income as recorded on the books for the 12 months ended August 31, 
1958, amounted to $595,285. After necessary adjustments and allocations, dis- 
cussed more fully hereafter, system net operating income as a basis for deter- 
mining the Company’s liability for motor vehicle fuel taxes amounts to $514,685, 
as shown in the last column of figures on the schedule. 

(a) Adjustments to Operating Revenue Deductions.—The second column sets 
forth adjustments to recorded amounts considered necessary and appropriate to 
arrive at the proper level of net operating income for the test period prior to 
allocation to limousine operations. The net effect of these adjustments is to 
reduce net operating income by $117,814. The details of the adjustments are 
shown on page 2 of Schedule 3, and are more fully explained in the work papers 
of the staff of the Commission. 

Attention is directed to Adjustment No. 3 in the net amount of $362,325. 
Under the provisions of Section 9(¢) of the franchise, the Commission is required 
to include as an operating expense the full amount of the motor vehicle fuel 
tax which would be due but for the provisions of Section 9 on motor fuel pur- 
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chases during the 12 months ended August 31, 1958. The Company recorded no 
liability on its books for motor fuel taxes applicable to the 12 months ended 
August 31, 1958. The records show that during the period the Company pur- 
chased a total of 6,050,486 gallons of motor fuel, which at the tax rate of 6¢ 
per gallon amounts to a potential tax liability of $363,029.16. Adjustment is 
made to include this potential tax liability as an operating expense, the differ- 
ence between this amount and the adjustment of $362,325 being an offsetting 
adjustment to exclude motor vehicle fuel taxes in the amount of $703.74 applica- 
ple to the 12 months ended August 31, 1957, which taxes were assessed against 
the Company and charged to operating expenses on the books in the month of 
December 1957. . . 

The only other adjustment to operating revenue deductions of any significance 
is the reduction of $223,144 in the provision for income taxes. This adjustment 
is made to adjust book accruals for income taxes to the basis of proper accruals 
reflecting the effect on net taxable income of the other adjustments made in this 
determination. The major portion of this adjustment is related to the effect on 
income tax accruals of the inclusion as an operating expense of the liability for 
motor fuel taxes heretofore discussed. 

(b) Allocation to Limousine Operations.—In the third column of figures on 
Schedule 3, operating revenues and operating revenue deductions applicable to 
limousine operations are excluded for purposes of this determination. This 
exclusion is based on an opinion of the Corporation Counsel, approved by the 
D.C. Commissioners on January 17, 1957, to the effect that limousine rental 
service is not a type of mass transportation operations contemplated by the 
franchise. From the amounts set forth in this column, it can be determined 
that the Company incurred a net operating loss on limousine operations prior to 
income taxes of $93,813, and after giving consideration to the resulting effect on 
income tax accruals, a net loss after income taxes of $37,214. Included in the 
allocation to limousine operations is an amount of $1,066.98 representing the 
liability for motor vehicle fuel taxes on gasoline used in limousines for rental 
purposes during the 12 months ended August 31, 1958, for which the Company 
is liable. 

(ec) Adjusted Net Operating Income.—The last column of figures on Schedule 
3 shows adjusted net operating income, after adjustment and allocation to limou- 
sine operations, as $514,685. In arriving at this adjusted net operating income, 
no allocation has been made to charter and sightseeing operations in view of an 
opinion of the Corporation Counsel, approved by the D.C. Commissioners on 
May 6, 1958, that the exemptions of Sections 8 and 9 of the franchise are appli- 
cable to charter and sightseeing operations as well as to mass transportation 
operations. 

The Commission finds and concludes that the adjustments to net operating 
income and the allocations to limousine operations are reasonable and proper, 
and that adjusted net operating income in the amount of $514,685 for the 12 
months ended August 31, 1958, affords a proper basis for determining the Com- 
pany’s liability for motor vehicle fuel taxes for the said period. 


Motor Vehicle Fuel Tazres on Charter and Sightseeing Operations 


As heretofore stated, no allocation has been made of revenues and expenses 
applicable to charter and sightseeing operations. The Company has agreed, 
however, to assume full liability for motor vehicle fuel taxes on charter and 
sightseeing operations, exclusive of Government contract operations, from 
July 1, 1958, forward. The number of gallons of gasoline used in such opera- 
tions is not separately recorded, so that the related amount of motor vehicle 
fuel taxes payable by the Company must, of necessity, be estimated. Based on 
71,675 miles operated in such charter and sightseeing operations during July 
and August 1958, and employing a factor of 5.2 miles operated per gallon of fuel 
used, the motor vehicle fuel tax payable by the Company has been estimated to 
be $827.04. The Commission finds and concludes that the said estimate is fair 
and reasonable for purposes of this determination. 

Findings 

The Commission finds: 

(1) That fer the purpose of finding the Company’s liability for motor fuel 
taxes for the 12 months ended August 31, 1958, pursuant to the provisions of 
Section 9 of Public Law 757 of the 84th Congress, the determination of the 


Company’s return for the said period must be made on the basis of the system 
rate base. 
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(2) That a system rate base of $12,360,914 is fair and reasonable as a basis 
for determining the liability of the Company for motor vehicle fuel taxes 
the 12 months ended August 31, 1958. 

(3) That an allowed 64% per centum rate of return on a system rate bage of 
$12,360,914 amounts to $803,459. 

(4) That the Company’s net operating income from mass transportation 
service for the 12 months ended August 31, 1958, as adjusted and allocated ty 
limousine operations, and after including as an operating expense motor vehicle 
fuel taxes of $561,962.18, which would be due but for the provisions of Section 
9 of the franchise, amounts to $514,685. 

(5) That the Company’s net operating income for the 12 months ended August 
31, 1958, as adjusted (finding 4), is less than the allowed return (finding 3) by 
$288,774. ; 

(6) That the Company is entitled to exemption from the payment of motor 
vehicle fuel taxes applicable to its mass transportation operations for the 
months ended August 81, 1958, in the total amount of $361,135.14. 

(7) That this exemption from payment of motor vehicle fuel taxes does not 
apply to taxes in the amount of $1,066.98 applicable to motor fuel used in limoyp- 
sine rental service; nor does it apply to taxes in the atnount of $827.04 applicabie 
to motor fuel used in charter and sightseeing operations, excluding Government 
contract work, for the months of July and August 1958. 

(8) That exemption from motor vehicle fuel taxes in the amount of $361,185.14 
(finding 6), after giving effect to income taxes thereon, will increase net operat. 
ing income by $165,002.65. 


for 


Certification to the D.C. Commissioners 


Based on the findings and conclusions above set forth, the Public Utiilties Com- 
mission hereby certifies to the Commissioners of the District of Columbia, in 
accordance with the provisions of section 9 of Public Law 757, 84th Congress, 
that— 

(a) A 614-percent return on the system rate base for the 12 months ended Au- 
gust 31, 1958, the return to which the company is entitled before there is any 
liability for the payment of motor vehicle fuel taxes, amounts to $803,459. 

(b) The adjusted return earned, after including as an operating expense 
motor vehicle fuel taxes on mass transportation services in the amount of 
$361,962.17 which would be due but for the provisions of section 9 of the fran- 
chise, amounts to $514,685. 

(c) The adjusted return earned is less than the allowed return by $288,774, 

(d) Exemption from the payment of motor vehicle fuel taxes on mass trans- 
portation service for the 12 months ended August 31, 1958, does not apply to taxes 
in the amount of $1,066.98 on motor fuel used for limousine rental service, nor 
does it apply to taxes in the amount of $827.04 applicable to motor fuel used in 
charter and sightseeing operations, excluding Government contract work, for 
the months of July and August 1958. 

(e) Exemption from the remainder of motor vehicle fuel taxes on mass trans- 
portation operations for the 12 months ended August 31, 1958, in the amount of 
$361,135.14, after taking into consideration the related effect on income tax 
accruals, will increase the net operating income of the company by $165,002.65. 

By direction of the Commission : 

NorMAN B. BELT, 
Executive Secretary. 


p.c. T 
inco’ 
cent 


Averat 


Allow’ 
proy 

Actua! 
full 
wou 
on t 
31, 


Amou 
exe 
wh 

7 


Esti 


—_— | 


eo we 


on so 






basis 
CS for 


ise of 


ation 
ed to 
hiéle 
Ction 


‘tZust 
3) by 


notor 
le 12 


$ hot 
Inon- 
‘able 
nent 


35.14 
rat: 


‘om- 
, in 
reSs, 


Au- 
any 


nse 
of 
‘an- 


174. 
ins- 
xes 
nor 
| in 
for 


ns- 

of 
ax 
65. 





REGULATION OF D.C. TRANSIT SYSTEM, INC. 139 


s 


SCHEDULE 1 


p.c. Transit System, Inc.: Determination of the amount by which net operating 
income for the 12 months ended Aug. 31, 1958, exceeds or is less than a 614-per- 
cent rate of return under the provisions of sec. 9 of Public Law 757 

Average investment in rate base property (schedule 2) _-_ __ $12, 360, 914. 00 

Allowed return at 6% percent of average investment in rate base 
property —------- deccissinbanbia abies i Engr 8038, 459. 0O 

Actual return ear ned after i ine cluding as an oper: ating expense th e 
full amount of motor vehicle fuel taxes ($361,962.18) which 
would be due but for the provisions of sec. 9, Public Law 757, 
on the motor fuel purchased during the 12 months ended Au 
amos. cechedule 3) -..... 252.541 ese 514, 685. 00 

Deficiency in actual return under allowed return of 6! 
percent —_ 7 crcabancn eaiapiogs Seana ae scaled asta : 288, 774. OO 


Amount by which actual return earned would be increased by 
exemption from that portion of the total motor fuel tax to 
which exemption is applicable: 








Total motor vehicle fuel tax___._____.____~- Ca24 soe ae 363, 029. 16 
Less: 

Applicable to limousine operatio ne... kas 1, 066. 9S 
Applicable to charter operations, exe luding ‘Govern- 
nr contract operations, for the period July 1 

to Aug. 31, 1958__- sed Seana aaaas 3 827. O04 

I ak 1, 894. 02 

Portion of tax subject to exemption_________________ 861, 135. 


Estimated effect of income taxes (54.31 percent) ~________. Bocst 196, 132. 7 


Increase in actual return earned resulting from full exemp- 
tion from motor vehicle fuel taxes___..--.-----.--.--- 165, 002. 65 


1 Actual rate of return earned, 4.16 percent. 
SCHEDULE 2 


DC. Transit System, Inc.: Average investment in rate base property, 12 months 
ended Aug. 31, 1958 


| Average investment in rate 
base property 





Basedon | Based on 
original | purchase 
cost | price 
1, Average investment in road and equipment at original cost - ; $48, 222,351 | $48, 222, 351 
2. Less: Average balance in reserve for depreciation ——____- , a | $2,073,270 | 32, 073, 270 
3. Net investment in road and equipment at original cost. _-___- 16, 149, 081 16, 149, 081 
4. Less: Average balance in account 401.3, acquisition adjustment (credit), | 
or excess of net cost to owner first devoting properties to — service | 
over cost to present owner ini aigin wisi ain ; | _ aot 8, 745, 106 
5. Average investment in road and equipment seaat re 16, 149, O81 | 7, 403, 975 
6. Plus: Average investment in materials and supplies---_..........---- ; 708, 517 | 708, 517 
7. Average investment in road and equipment and ‘materials and | 
supplies_ __ ; 16, 857, 598 8, 112, 492 
8. Less: Adjustment to exclude av erage investment in limousines for rental 
SN ttl scnitacniine cilp oedlbonss & ‘ jh aiieieieie ale ad , Soe sala 1 24.131 | 124, 131 
9. Adjusted average investment in rate base property - sh cbetont 16,7 733, 467 | 7, 988, 361 


Investment in rate base agar based on average of original cost and pur- 
IN irda at rugécswasresteeucnien : Goankn ecapeniccmaareeeenece $12, 360, 914 





45824—59—__10 
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SCHEDULE 3 


OF D.C. TRANSIT SYSTEM, INC. 


D.C. Transit System, Inc.: Consolidated statement of net operating income 
(including Montgomery Bus Lines, Inc.) 12 months ended Aug. 31, 1958 


Operating revenues: 
Passenger revenues nineteen tiateatcd 
Charter and sightseeing ‘ 
Gevernment contracts : ae 
SI in ecm ecimiteinbhnks 
Other operating revenues pate baceiea 


Total operating revenues ---_-- alot 


Operating revenue deductions: 
Operating expenses: 


Maintenance of plant and equipment 


Power 

Fuel, lubric ants, and garage expe nses 
Conducting transportation __ 

Traffic promotion : 
Provision for injuries and dams ages - 
Other administrative and general 


Total operating expenses 


Operating taxes 
Provisicn for income taxes 
Provision for motor vehicle fuel taxes 
Other taxes eat Te 


Total, operating taxes____- 


Depreciation and amortization: 
Depreciation on original cost _-___- 
Amortization of acquisition adjust- 

mens .......<- : 
Provision for track removal_________- 

Total depreciation and amortiza- 

eee banae 


Total operating revenue deductions 


Net operating income. ....._............_.._- 


Per books 


$25, 218, 437 
476, 127 
216, 222 

80, 803 
179, 437 


26, 171, 026 


3, 801, 346 
811, 354 
1, 589, 858 | 


12, 326, 188 |____- 


431, 094 | 


1, 243, 124 |_- 


2, 274, 170 
22, 47, 134 | 


433, 352 | 
704 

583, 682 | 

7 7 

1, 017, 738 | 


2, 059, 859 | 
(2, 110, 887) 
2, 131, 897 


2, 080, 869 
35, 575, 741 








59S, 285 | 


| Less alloca- 


Adjustments 





$5,458 (1) 


(16, 107) | 
10, 649) 


(223, 144) iw 
362, 325 (3)| 


1,076,983 (4)! 
(1, 087, 701) (5))- 


0, 7 —_ 


~ (117, 814) 


139, 181 


“117, 814 r 
| 


tion to 
limousine 
operations 


| 


" ($80, 803) 


(80, 803) | 


(42, 287) 
(72, 070) | 

(3, 838) | 
(10, 967) | 


(129, 162)! 


56, 599 | 
(1, 067) 
(1, 721) | 


53, 811 


(42, 666) | 


(42, 666) | 


“C18, 017)| 





7, 214 


es 


Adjusted net 
operating 
neome 
excluding 
limousine 
Operations 


ts 


$25, 218, 437 
476, 127 
216, 299 


26, 090, 223 


3, 801, 346 
811, 354 

1, 589, 858 
12, 283, 901 
344, 482 

1, 239, 286 
2, 247, 096 


22, 387,328 


266, 807 
361, 962 
581, 961 


1 210,7 


2,017, 193 


(1, 033, 904) 
1, 044, 196 


2, 027, 485 
25, 575, 538. 


514, 685 
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D.C. Transit System, Inc.: Detail of adjustments, 12 months ended Aug. 31, 1958 


(1) Traffic promotion expenses : To transfer to traffic promotion 
expenses an amount improperly classified as administrative 


EE CNEL CIO oo spen cnetecinim cpmieg chain gcc nana iced $5, 458 
(2) Administrative and general expenses: 
SD GEE EEE GP GI cicesiiecit-<teinisetnnrnicsninsontntibarlaniabcpiindiatichatiiatd (5, 458) 
To exclude charges to operating expenses during the period 
12 months ended Aug. 31, 1958, questioned by the PUC 
staff as to reasonableness and propriety_._._._...__._._____ (10, 649) 
IE a ii ca sniciicyes incon pn catalase allan ntact (16, 107) 


(3) Provision for motor vehicle fuel taxes: 
To exclude motor vehicle fuel taxes on limousine service 
applicable to the period 12 months ended Aug. 31, 
SI seh inating di iia Ri lik cancel aie (704) 
To include as an operating expense, for purposes of de- 
termining the liability for motor vehicle fuel taxes, the 
full amount of such taxes which would be due but for 
the provisions of sec. 9 of the franchise on purchases 
during the period 12 months ended Aug. 31, 1958: 6,050,- 
486 gallons at 6 cents per gallon 


363, 029 


is on ices ie giidnbaa iene dil tec bait tetas lena etiatle a oaagae a Le 362, 325 
(4) Amortization of acquisition adjustment: To exclude that portion 
of the retroactive credit for amortization of acquisition ad- 
justment, recorded on the books in December 1957, applicable 
$o.the period peter to Bent. 1, 1967... ..._...... ce 
(5) Provision for track removal: To exclude that portion of the 
retroactive provision for track removal and repaving, re- 
corded on the books in December 1957, applicable to the 
eG DELO CO BOS. Ay WAG igi ct pcidderinnccnwmaciese (1, 087, 701) 


(1. 076, 983) 


(6) Provision for income taxes: To adjust accruals for income taxes 
as recorded on the books during the period 12 months ended 
Aug. 31, 1958, to the basis of estimated adjusted accruals for 
purposes of this determination: 


BECTURIS: GB . TOCORSCG ca cinta Belin .. aa eteues 433, 352 
RO: OCIS, 0. sccemmnantibinateciisiih ta iateiiadacasien lla aaiaaiil 210, 208 
TIN ii cls tcl oncipi dalliance ia ai i acai (223, 144) 


(The following letter was later received from Mr. Kertz:) 


PuBLIO UTILITIES COMMISSION, 
OF THE DISTRICT OF COLUMBIA, 
Washington, D.C., May 25, 1959. 
Hon. Jonn BELL WILLIAMS, 
U.S. House of Representatives, 
Washington, D.C. 


My Dear CONGRESSMAN: Reference is made to our brief conversation on May 
20, 1959, at the close of the hearing on H.R. 2316, in regard to the possible 
methods by which the tax exemption provisions of the D.C. Transit System 
franchise (Public Law 757) could be clarified. I am taking the liberty of con- 
veying to you my thoughts on the subject. 

During the course of the hearing before your subcommittee it was suggested 
that the economic advantages enjoyed by D.C. Transit System resulting from 
tax exemptions provided in its franchise could be eliminated by amending sec- 
tion 6 of the Franchise Act. I agree that section 6 could be amended so as to 
exclude “special charter or sightseeing services” from the tax benefits provided 
for in section 8 and 9. This could be done by adding the following provision, or 
language of similar import, after the last word in the present section 6: 

“Provided, That the provisions of section 8 of this part exempting the corpora- 
tion from certain taxes and the provisions of section 9 of this part providing 
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relief from liability for motor vehicle fuel taxes, shall not be applicable to 
special charter or sightseeing services authorized by this section.” 

The above suggested amendment would, without doubt, exclude special charter 
or sightseeing services but it would not exclude limousine, contract, or other 
special and competitive services such as helicopter and airport service, | be- 
lieve that if the Franchise Act is to be amended the amendment should be made 
to sections 8 and 9. 

I suggest for your consideration that section 8 be amended by adding a new 
paragraph (c) as follows: 

“(c) The provisions of subsections (a) and (b) of this section shall not apply 
to limousine, charter, sightseeing, contract, or other special and competitive 
services performed by the corporation.” 

I suggest that section 9 be amended by adding a new paragraph (h) as 
follows: 

“(h) The provisions of subsections (a), (b), and (c) of this section shall not 
apply to limousine, charter, sightseeing, contract, or other special and com. 
petitive services performed by the corporation.” 

I believe the suggested amendments to sections 8 and 9 would carry out the 
congressional intent (as voiced by some) that the tax benefits conferred by the 
franchise were applicable only to mass transportation as such. 

The foregoing expresses my personal views and are not necessarily the views 
of the Public Utilities Commission. 

Sincerely yours, 
Harowp A. Kertz, Commissioner. 

Mr. Wittrams. I have here a letter from Mr, H. I. Gwilym, secre- 
tary of the National Association of Taxicab Owners, and a statement 
by Mr. Howard R. Smith, executive secretary of the Car and Truck 
Renting & Leasing Association to be included in the record at this 
point. 

(The documents referred to are as follows:) 


STATEMENT OF NATIONAL ASSOCIATION OF TAXICAB OWNERS IN RE H.R. 2316, H.R. 
4163, anp H.R. 4815 


NATIONAL ASSOCIATION OF TAXICAB OWNERS, 
Cleveland, Ohio, May 18, 1959. 
Congressman JOHN BELL WILLIAMS, 
House Interstate and Foreign Commerce Committee, 
House. of Representatives, Washington, D.C. 

DEAR CONGRESSMAN WILLIAMS: The National Association of Taxicab Owners, 
which was organized in 1918 and represents taxicab owners operating approxi- 
mately 20,000 cabs throughout the country, would like to file this statement with 
you regarding H.R. 2316, H.R. 4163, and H.R. 4815, which pertain to restricting 
the D.C. Transit System to mass transportation. 

The D.C. Transit System has been granted tax exemption amounting to over 
$1 million annually and a legal monopoly in mass transportation by the 84th 
Congress. This threatens the very existence of over 100 small companies en- 
gaged in rendering transportation to airports, and charter and sightseeing 
services, among others. 

We believe there is a broad principle involved in these bills, where a tax- 
exempt monopoly is permitted to encroach upon private industry. We would 
appreciate having this letter made a part of the record in this hearing and we 
respectfully urge the support of yourself and your committee in this legislation. 

Sincerely, 
H. I. GwityoM, Secretary. 
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CAR AND TRUCK RENTING AND LEASING ASSOCIATION, 
Chicago, IUl., May 19, 1959. 
Hon. JouN BELL WILLIAMS, 
House Interstate and Foreign Commerce Committee, 
Washington, D.C. 

My DEAR CONGRESSMAN WILLIAMS: Catrala is an association of approximately 
400 companies engaged in the business of renting and leasing vehicles without 
drivers, performing this function in 48 States as well as the District of Columbia. 

We have for some time viewed with great concern the activities of the D.C. 
Transit System, Inc., in and around Washington, D.C., and particularly the 
extension by that organization of its activities to operations which do not di- 
rectly relate to the mass public transportation which it was designed to carry 
out. We understand that the corporation has thrown itself into competition 
with taxpaying, competitive businesses in routes to airports, suburban routes, 
charter, sightseeing, and limousine services, and that it seeks to extend its 
privileged position into the helicopter business, interstate service between 
Washington and New York, and several other fields. There are indications, 
for example, that the D.C. Transit System plans to extend its activities into our 
business, although it has not actively entered into the field to date. 

The Catrala organization wholeheartedly supports H.R. 4815, H.R. 4163, and 
H.R. 2316, which were introduced by Congressmen Walter Rogers, Harold R. 
Collier, and Wright Patman, respectively. This legislation will prevent the D.C. 
Transit System from using its unusual position to eliminate taxpaying, com- 
petitive companies. 

Because of the secured status of the 1).C. Transit System so far as its 
mass transportation function is concerned, and the various tax exemptions 
which it received, that organization’s extensicn of activities into other fields 
ean have a disastrous effect on the independent, taxpaying companies with 
which it competes. An arrangement of this nature seems to us to be an un- 
healthy one, and we believe that immediate steps must be taken to restrict 
D.C. Transit to its primary activity. 

The situation, as it exists today in the District of Columbia, is a threat to 
our free enterprise system, under the benevolence of the Congress. The danger 
is obvious; the effects of the D.C. Transit System’s invasions of competitive 
industries cannot be limited to the District of Columbia. The precedent, estab- 
lished in the Nation’s Capital, can sweep the country. 

If the D.C. Transit System, Inc., is allowed to extend its privileged position 
into competitive fields, it is starting down a road on which there is no logical 
stopping point. If the corporation is permitted to fling itself into one industry, 
why not another? Why not truck leasing, the newspaper field, radio and tele- 
vision, the hotel industry, or any other? 

The legislation before your committee is of considerable importance, in the 
public interest. It must be enacted or the D.C. Transit System management 
will consider that the Congress has given it a mandate to enter any field it 
chooses. 

Sincerely yours, 
Howarp R. SMITH, 
Executive Secretary. 

Mr. Witirams. The committee will not be able to meet this after- 
noon, due to the fact that the House will be considering the housing 
legislation under the 5-minute rule for amendment. Therefore, it will 
be necessary for the committee to adjourn until 10 o’clock tomorrow 
morning, at which time we will call as our first witness, Mr. Herbert 
DeGratf, Airline Ground Transportation Association. 

The committee will stand adjourned. Thank you, Mr. Commis- 
sioner, and your associates. 

(Whereupon, at 12:10 p.m., the subcommittee adjourned to re- 
convene at 10.a.m., Thursday, May 21, 1959.) 
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THURSDAY, MAY 21, 1959 


House or REPRESENTATIVES. 
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 
1334 House Office Building, Hon. John Bell Williams, chairman of the 
subcommittee, presiding. 

Mr. Wii1AMs. The committee will please be in order. 

Mr. Kertz, yesterday the committee requested certain data for use 
of the committee. We neglected to ask about a report on the metro- 
politan area transport: ition study. I understand it was released last 
January or February. 

I wonder if you could tell me when it will be available and when 
the committee c ‘ould be furnished with ae opy. 

Mr. Kerrz. Mr. Chairman, that study is not under our jurisdiction. 
I have not participated in it. Commissioner McLaughlin is the one 
who has spearheaded that particular activity. 

Mr. Wiu1aMs. Then the request should be made of Commissioner 
McLaughlin / 

Mr. Kerrz. I think so. 

Mr. Wiiuiams. Is there anyone here representing the Commis- 
sioner ? 

I do not believe so. We will have to contact the Commission on 
that. 

I have received a letter signed by Mr. Kertz on behalf of the Public 
Utilities Commission in which the Commission submits its views with 
reference to the legislation before the committee. If there is no ob- 
jection we will permit this letter to be included at this point in the 
record. 

(The letter referred to follows :) 

PusLic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA, 
Washington, D.C., May 20, 1959. 
Hon. JOHN BELL WILLIAMS, 


House of Representatives, 
Washington, D.C. 


My Dear CoNGRESSMAN : The Public Utilities Commission was not requested to 
report on H.R. 2316, H.R. 4163, and H.R. 4815, being identical bills entitled 
“To insure effective regulation of D.C. Transit System, Inc., and fair and equal 
competition between D.C. Transit System, Inc. and its competitors.” 

This Commission, however, was requested to report on S. 304 introduced 
in the 86th Congress for the same purpose as the three bills above referred to. 
On March 23, 1959, the Commission addressed a letter to Senator Alan Bible, 
chairman of the Committee on the District of Columbia, advising him as follows: 

“S. 304 provides that all assets of D.C. Transit System, Inc., and all personnel 
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employed by it in providing mass transportation services as provided in section 
1 of Public Law 757, 84th Congress 2d session (70 Stat. 598), usually referred 
to as the Franchise Act, shall be used exclusively in mass transportation Service 
and shall not be used in any other service in competition with the service of any 
other company. ; 

“Section 1 of the Franchise Act granted D.C, Transit System, Inc., a fran. 
chise to operate a mass transportation system of passengers for hire within the 
District of Columbia and between the District and points within the metropojj. 
tan area. Section 6 of that act authorized the company to engage in specia} 
charter or sightseeing services subject to compliance with applicable laws, See. 
tions 8 and 9 of the Franchise Act extend to D.C. Transit System, Inc., certain 
economic advantages by way of exemption from certain District of Columbia 
taxes. By reason of the tax advantage to D.C. Transit System, Inc., others ep- 
gaged in special charter and sightseeing services within the District of Colum. 
bia have complained of a discriminatory advantage to D.C. Transit System 
which permits it to engage in improper competitive practices. 

“S. 304 does not purport to remove the tax advantage to D.C. Transit System 
granted in sections 8 and 9 of the Franchise Act, but it would prohibit Dc. 
Transit System from using it assets and personnel in competition with others 
engaged in special charter and sightseeing services. It is the opinion of this 
Commission that enactment of 8S. 304 would constitute discriminatory legislation 
and would result in the taking of private property in violation of constitutional 
safeguards. 

“The opinion above stated may be supported on three grounds: 

“Firstly, section 6 of the Franchise Act specifically authorizes D.C. Transit 
System to engage in special charter or sightseeing services, a service engaged in 
by its predecessor, Capital Transit Co. As far as this provision is concerned, 
D.C. Transit System received nothing more or less than a right its predecessor 
enjoyed of using and employing its assets and personnel without limitation in 
performing special charter or sightseeing services. To deprive D.C. Transit 
System of its right to use and employ its assets and personnel in special charter 
or sightseeing services would violate rights conferred hy the Franchise Act. 

“Secondly, in addition to its franchise authority, D.C. Transit System holds 
a certificate of public convenience and necessity issued by the Interstate Com- 
merce Commission to engage in transportation of passengers in interstate or 
foreign commerce between Washington and various other points in nearby areas 
of Maryland and Virginia over regular routes, as well as passengers in special 
operations on round trip sightseeing or pleasure tours over irregular routes, 
from points other than Alexandria, Va., in the Washingtor, D.C. commercial 
zone to points in Maryland and Virginia within 100 miles of Washington, D.C. 
and return. 

“Section 208(c) of the Interstate Commerce Act reads as follows: 

“*Any common carrier by motor vehicle transporting passengers under a cer- 
tificate issued under this part may transport in interstate or foreign commerce 
to any place special or chartered parties under such rules and regulations as the 
Commission shall have prescribed.’ 

“The effect of S. 304 would be to deprive D.C. Transit System of the right 
which it possesses not only from the express provisions of the Franchise Act 
but also of the right granted to it by the Interstate Commerce Commission, The 
latter Commission has frequently held that it is without power to place even a 
partial limitation in a certificate which would restrict the charter privileges 
conferred by section 208(c) of the Interstate Commerce Act. 

“Finally, as a practical matter, the employment of assets and personnel in 
special charter and sightseeing services will enable D.C. Transit System to obtain 
the maximum utilization of its assets and personnel. 

“It is recognized that the economic and financial advantages, including certain 
tax exemptions, enjoyed by D.C. Transit System place its competitors in the 
special charter and sightseeing services at a disadvantage because they do not 
enjoy similar financial advantages and tax exemptions. The Commission, how- 
ever, does not believe that S. 304 provides the remedy.” 

The position of this Commission with respect to the three bills now pending 
before your subcommittee is the same as that taken with respect to S. 304. 
Sincerely yours, 

Haroip A. Kertz, Commissioner. 


Mr. Wru1ams. Yesterday I announced that our first witness this 
morning would be Mr. Herbert DeGraff. However Judge Thurman 
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Arnold is present and was scheduled to testify yesterday and did not 
have an opportunity to do so. Mr. DeGraff has very graciously de- 
ferred to Judge Arnold to permit him to appear first in order that he 
ean attend to some business that he has downtown. 

Judge Arnold, we will be glad to hear from you now. 


STATEMENT OF THURMAN ARNOLD, ESQ., OF ARNOLD, FORTAS & 
PORTER, WASHINGTON, D.C. 


Mr. Arnotp. I am Thurman Arnold of the firm of Arnold, Fortas 
& Porter. I should disclose for the record that I have been counsel 
for Mr. Burroughs of the Gray Line. 

Mr. WituiaMs. Judge, do you have a prepared statement ? 

Mr. Arnot. I do, and the copies are on the way. They will be 
here in a few minutes. 

Mr. Chairman and members of the committee, I have been asked 
by Representative Patman to appear before this committee and_to 
comment upon H.R. 2316, H.R. 4815, and H.R. 4163. These bills, 
which are identical, have been introduced by Representatives Patman, 
Walter E. Rogers, and Collier. 

The necessity for this legislation arises out of D.C. Transit’s inter- 
pretation of Public Law 757. In July of 1956, Congress passed Public 
Law 757, granting a franchise to the D.C. Transit System, Inc., to 
operate a mass transportation system for hire in the District of 
Columbia. 

Section of Public Law 757 authorizes D.C. Transit to engage in- 
special charter or sightseeing services subject to compliance with applicable 
laws, rules, and regulations of the District of Columbia and of the municipali- 
ties or political subdivisions of the States in which such service is to be per- 
formed, and with applicable provisions of the Interstate Commerce Act and 
rules and regulations prescribed thereunder. 

Immediately after receiving this franchise, Mr. Chalk started to 
utilize the tax advantage and the monopoly power of D.C. Transit 
in an effort to drive out of business the existing charter, sightseeing, 
and limousine firms. The Washington Star of April 5, 1957, quotes 
Mr. Chalk as saying that the equipment available at D.C. Transit 
will make his company “the biggest single operator in any city in 
the country” in this field. 

D.C. Transit has been carrying charter, sightseeing, and limousine 
passengers at a loss, making up the revenues out of mass transit 
funds. These losses were confirmed in the extensive hearings held 
just last year by the District of Columbia Public Utilities Commis- 
sion. 

The Public Utilities Commission found that the company was in- 
deed operating its charter, sightseeing and limousine operations at a 
substantial loss, paying for these operations out of transit revenues 
and thus in effect subsidizing its competitive operations with the re- 
sources and personnel of its mass transportation system. It deter- 
mined that the results of operations under a future test period, based 
on past results, would be a total income of roughly $75,000 for limou- 
sine services, and a total loss in those services of some $47,500, or a 
loss of approximately 66 percent; in the charter bus field, it found 
that income would be roughly $563,000 and the total loss of $106,000. 
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This meant a projected total loss of almost 25 percent; $1 loss foy 
every $4 of total revenue. 

The Commission isued this warning: 

In connection with the foregoing determination of net operating income, re. 
flecting, as it does, adjustments and allocations proposed by the staff of the 
Commission, we feel that it is appropriate to direct the company’s attention 
to testimony in this record with respect to what appears to be improvident ex. 
penditures for a public service company that has been given the economic aq- 
vantages of tax exemptions, and that is seeking from the hands of Congress 
further public benefits. (PUC decision, p. 7.) 

On March 10, 1959, Mr. James M. Flanagan, vice president and 
comptroller of D.C. Transit, submitted figures before the House Dis- 
trict Committee, which show $800,000 as expenses applicable to char. 
ter, sightseeing, and limousine service for 1958. Revenues for those 
services were roughly $600,000. Hence, D.C. Transit’s loss on those 
services for 1958 was about $200,000. 

It is clear that continued operation by D.C. Transit of sideline 
activities, such as charter, sightseeing, and limousine with transit 
resources, personnel, and equipment will destroy competition in those 
fields. None of the independent companies have a pool of monopoly 
assets to draw on in the competitive struggle. None can invade D.C. 
Transit’s monopoly preserve in the mass transportation field. D.C, 
Transit’s position is that of a monopoly using monopoly resources in 
competition with nonmonopoly companies. 

There seems to be little doubt that unless Congress comes forth 
with a remedy, competition is doomed in the charter, limousine, and 
sightseeing fields and in any other competitive activity D.C. Transit 
decides to go into. Mr. McLaughlin, President of the District Board 
of Commissioners, who is certainly in a position to know, said during 
the Patman hearings last year that D.C. Transit’s monopolistic prac- 
tices: “* * * will eventually certainly drive competition out of the 
field.” 

I cannot conceive that the conference committee which added see- 
tion 6 to the bill in 1956 meant to repeal the principle established by 
judicial decisions under the antitrust laws that no corporation could 
use its dominant position in the market for one product in order to 
impose a competitive disadvantage in some other market. Section 6 
could not have been intended to give D.C. Transit System the right 
of privilege of utilizing monopoly power over a public utility to gain 
an illegitimate competitive advantage over independent charter, sight- 
seeing, limousine, and other services. Yet this is apparently the posi- 
tion taken by Mr. Chalk. 

I do not agree with this position. D.C. Transit has been given a 
monopoly over public transportation in the District. It has also been 
given the right to engage in charter and sightseeing service. That 
second authorization does not confer upon D.C. Transit the right to 
use its monopoly power over transportation to aid it in the sightsee- 
ing business and thus to eliminate independent competition. 

It. is hard for me to believe that Congress contemplated any such 
a result which is in conflict with the fundamental policy and prin- 

ciples of the Sherman and Clayton Acts. Nevertheless, the language 
of Public Law 757 is not clear and the Public Utility Commission of 
the District believes that the act does give the transit system the 
power to use its monopoly position in mass transportation to destroy 
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its competitors in charter, sightseeing, limousine, and other fields. 
Yet officials of the District PUC whose opinion is entitled to weight 
are of the belief that the act authorizes such an exemption in favor 
of D.C. Transit from the operation of the antitrust laws. In that 
jtuation, legislation which will abolish this unjustified privilege on 
he part of D.C. Transit is imperatively needed. 

The bill does not propose to interfere in any way with D.C. Tran- 
sit’s right given under its franchise to conduct an independent char- 
ter and sightseeing operation which will compete on even terms with 
other such operations. It is aimed only at preventing D.C. Transit 
from utilizing its monopoly power over mass transportation and the 
tax advantages which it acquired as a result of its franchise to lessen 
and destroy competition in the charter, sightseeing, and limousine 
industry. 

The policy of prohibiting the use of monopoly power over one area 
of an industry in order to gain a competitive advantage in another 
area is one of the most familiar and important principles of the Sher- 
man Act. I will give you a few examples. 

The motion-pictures companies in 1938 had complete control over 
first-run feature films. They adopted a joint policy of using that 
control over first-run features to put theaters owned or controlled 
by producers in the position of competitive advantage over inde- 
pendent theaters. There was no source of supply of films which 
could be obtained cheaply enough by independent theaters so that 
they could effectively compete with theaters owned by the major 
producers. The Supreme Court held that the use of the monopoly 
power over the production of films of the major producers to put 
independent theaters at a competitive disadvantage in exhibition was 
a violation of the Sherman Act. In other words, monopoly in one 
field or a dominant position cannot be used to extend monopoly to 
other fields. 

In this case, the transit company’s monopoly control over mass 
transportation is a legal one conferred on it by Congress, but that 
makes no difference. There are many legal monopolies apart from 
the public service field—patents are an important example—and cer- 
tainly even more situations where a company has acquired a dominant 
position. D.C. Transit acquired its monopoly position legally. But 
the law is clear that a monopoly or dominant position in one area 
cannot be used to lessen competition in some other area of industry. 

This is illustrated by the case of United States v. Griffith (334 U.S. 
100 (1948)). The Griffith chain consisted of four affiliated corpora- 
tions with interests in theaters in 85 towns. These four affiliates 
negotiated master contracts with the distributors of pictures. Their 
consolidated buying power was such, together with their monopoly 
position in large numbers of towns, that the independents could not 
compete with the chain in obtaining feature films. The lower court 
dismissed the suit on the ground that insofar as Griffith had a mo- 
nopoly it was a legal monopoly acquired without illegal means. The 
Supreme Court did not disagree with that assumption. Nevertheless, 
the Court said that Griffith’s dominant power, even if legally acquired, 
could not be used as a bargaining lever to give it a competitive ad- 
vantage over independent theaters (334 U.S. at 107) : 


A man with a monopoly of theaters in any one town commands the entrance 
for all films into that area. If he uses that strategic position to acquire ex- 
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clusive privileges in a city where he has competitors, he is employing hig 
monopoly power as a trade weapon against his competitors. It may bea feeble, 
ineffective weapon where he has only one closed or monopoly town. But ag 
those towns increased in number throughout a region, his monopoly power jp 
them may be used with crushing effect on competitors in other places, 

The situation condemned by the Supreme Court in the Griffith case 
as 2 violation of the Sherman Act is precisely the situation before this 
committee. D.C. Transit has a legal monopoly in mass transporta- 
tion. Along with its legal monopoly it received tax advant: ages and 
concessions. ‘This gives it an even greater advantage in utilization of 
equipment and pe srsonnel for charter, sightseeing, and limousine sery- 
ices. That a monopoly is being used, to quote the Court’s lan- 
guage (334 U.S. at 107) “withe rushing effect on competitors in other 
places,” that s in the charter, sightseeing, and limousine field. 

Hypothetically, for instance, if Congress by an inadvertent amend- 
ment had repe: led the antitrust laws with respect to D.C. Transit then 
certainly a bill should be passed to remedy that inadvertence. If the 
legislation before the committee is not passed, competition in sight- 
seeing, charter, limousine, and in other fields as well, in W ashington, 
will be eliminated in a few years. 

I am persons illy of the belief that the independents could bring a 
private antitrust suit and win it. I do not interpret Public Law 57 
as giving D.C. Transit with its legal monopoly the right to violate 
the antitrust laws. I can see no difference between the Griffith case 
which I have cited and the attempt of D.C. Transit to use its monopoly 
power Over mass transport: ition to acquire control over sightseeing, 
But by the time such protrac ted litigation could be con lud ed the in- 
dependents would be gone. They might collect treble damages but 
the public interest in competitive charter, sightseeing, and limousine 
transportation would be irretrievably lost. They couldn’t afford that 
kind of litigation. 

Thus this bill is even more important to the public interest than it is 
in the interest of the parties appearing before this éouiitizttee in pro- 
test against D.C. Transit’s unfair competitive advantage over them. 
So whether or not I am right as to the present ille gality of D.C. Tran- 
sit’s encroachment in the limousine, sightseeing, and charter fields, 
legislation is iniper atively necessary. 

Another example of the illegality of the present program of D.C. 
Transit is found in the case of Moore v. Mead’s Fine Bread Co. (348 
U.S. 115 (1954) )s which involved the use of the superior resources of 
a tee bakery chain to put a small local bakery out of business. In 
that case, the large concern had a baker vy ina small town. A local 
bakur y deliberately organized a boycott against the bakery owned by 
the chain. The chain understand: tbly enough retaliated by lowering 
prices until the independent bakery was forced out of business. 

The independent bakery brought suit. Both the lower court and the 
court of appeals dismissed the suit holding that interstate commerce 
was not involved. Both the chain bakery and the local bakery were 
doing a strictly local business. The Supreme Court reversed on the 
ground that the resources of the la .rge bakery concern in other States 
had been used to finance its unfair con ipetitive battle against the local 
independent. The local bakery was allowed to recover, although by 
that time it was out. of business. 
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While the Mead case involved the Robinson-Patman Act and the 
Sherman Act, the same principle applies to the D.C. Transit situation. 
It is using its monopoly resources to gain a competitive advantage in 
another area, i.e., charter, sightseeing, and limousine. 

It seems to me unthinkable that this committee would want to give 
these special monopoly privileges to D.C. Transit in addition to all 
the other bonuses Congress has handed that company. The danger 
extends far beyond the District of Columbia. If Congress, by refusing 
to remedy the situation, in effect gives its approval to this departure 
from all principles of the Sherman Act, it will be a congressional 
decision that a mass transportation monopoly can use its monopoly 

wer and resources to absorb all other forms of competitive trans- 

ortation. It will be a precedent for similar legislation everywhere 

in the United States. Mr. Chalk testified before the House Small 
Business Committee on May 19, 1958, that he was interested in the 
acquisition of other transit companies in other cities (transcript, p. 
148). He has applied for one in New York and has asked there that 
he be given authorization to enter into the charter and sightseeing 
service, presumably hoping that his control over transit might again 
aid his charter and sightseeing service. 

If legislation is not passed to correct this situation we may expect 
attempts to eliminate private sightseeing and charter competition 
whenever a new public franchise is sought. Municipal transportation 
systems are frequently in difficulty. New charters are constantly being 

anted. To put a stamp of special approval on the policy represented 
y the plans of D.C. Transit will give every other public utifit when 
its franchise expires a precedent justifying a demand that it be per- 
mitted to use its monopoly power as a lever for expansion in other 
fields. Failure to pass this legislation would be a most dangerous 
invasion of the principles of competition as laid down by the Sherman 
Act. 

Mr. Witu1aMs. Does that conclude your statement? 

Mr. Arnoip. That concludes my statement. 

Mr. Wiiu1aMs. Judge, in listening to your statement I am of the 
opinion that you feel that the situation here goes far beyond the ques- 
tion of whether or not it was the intent of the Congress that fuel taxes 
might be remitted to offset losses from the charter and sightseeing 
business. 

Mr, ArnoiD. Far beyond, because those concessions, I don’t think, 
would be sufficient to put anybody out of business. The minute they 
can use part-time personnel and part-time buses, they have put an 
insuperable difficulty in competition. 

Mr. WituiaMs. Even if it were made certain in these hearings before 
this committee that D.C, Transit did not have those tax advantages 
or that it was not the intent of Congress to give them those tax advan- 
tages, there is still the question of the D.C. Transit having the abiliy 
and right to engage in unfair competitive practices in the sightseeing 
business. J, 

Is it your position that they should be excluded entirely from the 
sightseeing field and do you think the bill before the committee would 
have that effect ? 

Mr, Arnotp. The bill would not exclude them and it is not my 
position that. we should exclude anybody from the sightseeing field. 
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I think competition is a healthy thing, and if D.C. Transit, operating 
as a separate unit, can furnish superior services, that is the competi- 
tion others have to meet. I, personally, as an antitrust advocate ,would 
not oppose that at all. I am not against size if it is acquired by supe- 
rior efficiency. Where you can take a bus and run it for 2 or 3 hours 
on a special sightseeing service and then have the rest of the bys 
paid for by mass transportation or where you can use that personnel, 
that is what we object to. That is far more important than any of 
these minor tax advantages which have been testified to. 

Mr. Witiiams. Judge, in the report that we received today from the 
Publie Utilities Commission—and I am sending a copy to you so that 
you ean look at it—I would refer you to page 2 of that report. I want 
to ask you to comment on some things in there. 

In the second paragraph they state : 

It is the opinion of this Commission that enactment of S. 304 

which is identical to the bills before this committee— 

would constitute discriminatory legislation and would result in the taking of 
private property in violation of constitutional safeguards. 

The opinion above stated may be supported on three grounds : 

First, section 6 of the Franchise Act specifically authorized D.C. Transit 
System to engage in special charter or sightseeing services, a service engaged in 
by its predecessor, Capital Transit Co. As far as this provision is concerned, 
D.C. Transit System received nothing more or less than a right its predecessor 
enjoyed of using and employing its assets and personnel without limitation in 
performing special charter or sightseeing services. To deprive D.C. Transit 
of its right to use and employ its assets and personnel in special charter or 
sightseeing services would violate rights conferred by the Franchise Act. 

Secondly, in addition its franchise authority, D.C. Transit System holds 
a certificate of public convenience and necessity issued by the Interstate Com- 
merce Commission to engage in transportation of passengers in interstate or 
foreign commerce between Washington and other points in nearby areas of 
Maryland and Virginia over regular routes, as well as passengers in special 
operations on round trip sightseeing or pleasure tours over irregular routes, from 
points other than Alexandria, Va., in the Washington, D.C., commercial zone 
to points in Maryland and Virginia within a hundred miles of Washington, D.C., 
and return. 


Finally, they say— 

As a practical matter, the employment of assets and personnel in the special 
charter and sightseeing services will enable D.C. Transit System to obtain the 
maximum utilization of its assets and personnel. 

Would you care to comment on that reasoning ? 

Mr. Arnon. I have prepared a brief which I have filed with the 
Senate committee and which with your permission I would like to 
file with this committee, discussing at considerable length all of the 
constitutional questions. It is unthinkable to me that the Supreme 
Court of the United States, which has declared a law constitutional 
on substantive grounds for 12 years, could possibly declare unconsti- 
tutional a part of the Sherman Act. The argument might be valid 
if, having granted this charter, we took away their right to go into 
the public utility business as an independent concern. But to say that 
Congress has no power to extend the principles of the Sherman Act 
would be saying that the Robinson-Patman Act was unconstitutional 
and every amendment of the Sherman Act was unconstitutional. 

I am frankly very much surprised. I noticed that there are no 
cases cited. I think we have reviewed all of the cases and I see no 
attempt to distinguish the cases in this opinion and no reference to 
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them and the cases do not bear out any such interpretation of the 


Constitution. 
Mr. WittiAMs. Judge, at the outset of these hearings Congressman 


Rogers of Texas, who was the author of one of these bills, submitted 
a copy of this legal brief which you have just referred to and asked 
that it be included in the record. 

Mr. Arnotp. I had not known that. 

Mr. Witu1aMs. That was before it was learned that you would ap- 
pear and testify. We held Mr. Rogers’ request in abeyance. How- 
ever, now that you have been before the committee and you feel that 
this brief would add to your testimony, I think perhaps it would be 

roper to include it at this point in the record. If there is no objec- 
tion, it will be so included at this point. 

(The document referred to follows:) 


Congress MAy VALIDLY REGULATE THE COMPETITIVE SIDELINE ACTIVITIES OF THE 
D.C. TRANSIT SYSTEM 


(Arnold, Fortas & Porter, Washington, D.C.) 


(This memorandum speaks primarily of S. 304. It relates as well to H.R. 
9316, H.R. 4815, and H.R. 4163, which are identical to S. 304.) 


THE CONSTITUTIONALITY OF CONGRESSIONAL REGULATION OF D.C. TRANSIT’S 
COMPETITIVE ACTIVITIES 


A. THE ISSUE 


S. 304 is a statute designed to maintain competition. 

D.C. Transit System, Inc., is a utility. It has an exclusive franchise to 
operate a mass transportation system in the District of Columbia (sec. 1, act of 
July 24, 1956, 70 Stat. 598, commonly and hereafter referred to as the Franchise 
Act). In addition, it has begun to compete actively in a number of private, 
competitive industries. The purpose of the bill is simply stated. It is to place 
D.C. Transit on an even competitive basis in any activities it may choose to 
undertake in competitive fields. 

S. 304 provides that the transit assets and personnel of D.C. Transit may not 
be used in other fields. Under 8. 304, D.C. Transit is at perfect liberty to 
engage in competitive enterprises. Its privilege of providing charter and sight- 
seeing services, as contemplated by section 6 of the act and even of other services, 
for which the act made no provision, is not affected by the bill. S. 304 merely 
says that if D.C. Transit wishes to exercise that privilege it must use separate 
assets and personnel. 

The preservation of competition in interstate and District of Columbia com- 
merce is a proper end of congressional action. S. 304 is thus a valid exercise 
of powers delegated to Congress under the commerce clause, which empowers 
Congress to preserve competition in interstate commerce, and its complemen- 
tary powers under article I, section 8, clause 17, of the Constitution, which 
authorizes Congress to enact general police power legislation for the District of 
Columbia. See United States v. National Ass’n. of Real Estate Bds. (339 U.S. 
485, 488 (1950) ) ; Atlantic Cleaners & Dyers, Inc. v. United States (286 U.S. 427, 
432-435 (1932) ). 

The only conceivable constitutional question posed by S. 304 is whether it 
constitutes an impairment of a contractual commitment to D.C. Transit from 
the United States in respect to competitive activities in the charter and sight- 
seeing fields.? 





4This constitutional issue is raised solely in connection with charter and sightseeing 
activities. It is not relevant to activities in any other sideline field. The only reference 
to nontransit activities in the Franchise Act is contained in sec. 6. Sec. 6 speaks only of 
charter and sightseeing. (Hence, the company could in no event claim special contractual 
rights in respect to other enterprises, and Congress powers in these areas are not limited 
by the Franchise Act. 
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B. THE FACTS 


The facts which gave rise to Congress’ concern and which prompted the intro. 
duction of S. 304 were first examined by the Select Committee on Small Bysgj. 
ness of the House of Representatives in hearings on “Complaints of Small ang 
Independent Businessmen Operating Sightseeing Businesses in the District of 
Columbia,” 85th Congress, 2d session. These hearings, and other sources, ingj- 
cate that— 

1. D.C. Transit has an exclusive franchise to operate the mass transportation 
industry in the Washington metropolitan area. It is tax exempt and immune 
from competition. 

2. It has used its tax-exempt, monopoly resources, particularly buses, maip. 
tenance facilities, personnel and advertising facilities, to compete in the charter, 
sightseeing, limousine, road-paving, truck-selling and motor-parts fields. In this 
competition it has operated in many cases at a loss, while cutting rates. 

3. D.C. Transit and its affiliates plans to expand into other competitive fields, 
including package delivery, truck leasing, building construction, office building 
operation, and it plans to operate in other cities. They have been negotiating 
to purchase other transit systems in Pittsburgh and New York, with similar 
monopolistic tax-exempt franchises. D.C. Transit has recently, for example, 
received preliminary authority to operate a limousine service from Washington 
to New York in competition with private taxpaying bus companies. 

4. D.C. Transit’s competitive advantages, which flow from its ability to use 
its tax-exempt, monopoly transit resources in competitive fields, have already 
had a serious impact on competition. 


Cc. SUMMARY OF ARGUMENT 


There are three major reasons why, in this context, S. 304 would not constitute 
an impairment of a contractual undertaking : 

1. The Franchise Act does not import a contractual commitment in respect 
to D.C. Transit’s charter and sightseeing activities. Even an outright repeal 
of section 6, for example, would be valid. 

2. 8. 304 would constitute one of the “laws, rules and regulations of the District 
of Columbia.” Section 6 reserved to the Congress the power to enact such laws, 
rules and regulations in respect to charter and sightseeing activities. 

3. In any event, S. 304 is a valid exercise of Congress police power in the 
tradition of other antitrust laws to insure the preservation of free competition 
in commerce, which can never be abdicated or contracted away. 


D. DISCUSSION 





1. Introduction.—The precise limits of Congress power to abrogate contracts 
are unusually difficult to define. The Constitution does not contain a provision 
analogous to article I, section 10, clause 1. This constitutional provision binds 
only the States not to impair the obligations of contracts; there is no similar 
language in the Constitution applicable to the Federal Government. Thus, if 
there be any limitation on Congress power, it is to be found in the hazy area 
of general principles of jurisprudence. See e.g., Continental Illinois Nat. Bank 4 
Tr. Co, v. Chicago, RI. & P.R. Co, (294 U.S. 648, 680 (1935)). The doctrine, 
for this reason, has never been clearly defined. There remains some confusion 
as to just what kinds of contracts Congress may or may not impair. See, for 
example, Perry v. United States (294 U.S. 330, 352 (1935)), holding, by way 
of dicta, that Congress acts without its powers in abrogating contractual com- 
mitments contained in its bonds, and Louisville Bridge Co. v. United States (242 
U.S. 409, 418 (1917) ), holding that it is at perfect liberty under the Constitution 
to impair obligations contained in its Federal franchises.2 See United Sttteg v. 
Bonnell (180 F. 2d 145, 146-147 (9th Cir. 1950) ). 

The validity of S. 304, however, does not depend on the precise extent to which 
Congress is bound under this theory of general jurisprudence; the bill is well 
within Congress power, even if Congress is as strictly limited as the States. 

2. D.C. Transit has no contractual right to render charter and sightseeing 
services which could be impaired.—Although the question is ont directly raised 
by S. 304, it is quite likely that D.C. Transit has no contractual right to enter 


2“Congress is not prevented by the Constitution from passing laws that impair the 
obligation of contracts * * *,” 

















































ro- 
Si- 
nd 


di- 


nae ee Oa a 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 155 


into sideline enterprises, including charter and sightseeing activities, which 
would be impaired even by outright repeal of section 6. 

A franchise is a contract between the governmental grantor and the grantee, 
D.C. Lransit System, Inc. v. Pearson (149 F. Supp. 18, 24 (D.D.C. 1955)). It is 
a grant by the Government to a private person giving the latter a right, privilege, 
or power to do something which he cannot do absent such a grant. The Supreme 
Court said in State of Califorina yv. Central Pacific Co. (127 U.S. 1, 40 (1888)): 

«* * * No person can establish a public highway or a public ferry or railroad or 
charge tolls for the use of the same without authority from the legislature 
direct or derived. These are franchises.” 

A grant of permission merely to do something which is a matter of common 
right open to all cannot be the subject of a franchise. See New Orleans Gas- 
Light Co. v. Louisiana Light Mfg. Co. (115 U.S. 650 (1885) ). 

It necessarily follows that the franchise in this instance extended only to the 
providing of mass transit services. D.C. Transit could not operate a mass 
transportation system in the District of Columbia without a specific governmental 
grant. Thus, section 1 of the Franchise Act, which provides (70 Stat. at 598) : 

“There is hereby granted to D.C. Transit System, Inc. * * * a franchise to 
operate a2 mass transportation system of passengers for hire within the District 
of Columbia. * * *” 
is a franchise in the true sense. As such it is a contract whose obligations can- 
not be impaired by Congress. 

But there is no other franchise in the act because there is no provision in the 
act statirg that D.C. Transit may provide another service, entry into which is 
limited asa matter of law. As to other businesses, in general—paving, limousine 
service, or construction, for instance—the act is silent. As to charter and sight- 
seeing, it grants a mere “authorization.” Section 6 of the act reads (70 Stat. at 
599) : 

ua. corporation is hereby authorized and empowered to engage in special 
charter and sightseeing services subject to compliance with applicable laws, rules 
and regulations of the District of Columbia. * * *” 

This is not a contractual franchise to provide these services. The right to 
engage in the charter and sightseeing business in the District is open to all. 
D.C. Transit did not need any special authorization to engage in the business. 
Section 6, consequently, is not a franchise. It is instead a permissive “au- 
thorization.” It states negatively that the grant to D.C. Transit of the fran- 
chise to operate a mass transportation system shall not foreclose the company’s 
right to provide charter and sightseeing services, but nothing more. The act 
does not give D.C. Transit any special or unique rights in the charter and sight- 
seeing business. It provides in effect that notwithstanding D.C. Transit’s 
operation of a mass transportation system, it can nonetheless engage in the 
charter and sightseeing business. 

Section 6, then, is not a franchise contract. Congress itself recognized the dif- 
ference. Section 1 characterizes itself as a franchise. Section 6 conspicuously 
omits any franchise language, and speaks only in terms of authorization. 

To construe section 6 as a grant of a franchised right would be highly anoma- 
lous. There is no general system of franchising charter and sightseeing com- 
panies in the District. No other firm is required to—or could—secure a con- 
gressional license in the field. Congress implied no discriminatory favoritism 
for D.C. Transit over its competitors by section 6. Its competitive activities 
stand on the same legal footing as theirs. Its position in the industry must be 
the same: it has a license or authorization only. Since such authorizations to 
operate sightseeing businesses can be withdrawn at will because not the subject 
of franchises, by the same token D.C. Transit does not enjoy an irrevocable 
franchise to operate in these areas. 

3. The power to regulate D.C. Transit’s charter and sightseeing activities is 
specifically preserved.—sS. 304 is valid, however, even if section 6 contained a 
special contractual franchise for charter and sightseeing. The bill stands on 
firmer footing than would a statute which repealed section 6 outright. It does 
not withdraw the company’s authority to engage in charter and sightseeing privi- 
leges. It merely regulates operations in those fields. Statutory regulation is 
specifically contemplated and reserved in section 6. Hence the bill is in any 
event consistent with the statute. 

(a) Congress preserved its power to regulate. By the Franchise Act, D.C. 
Transit’s privilege to engage in charter and sightseeing service is conditional. 
The:Franchise Act did grant the company in unconditional terms an exclusive 
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franchise to operate a mass-transportation enterprise. It made those operations 
a monopoly. And it made no provision that those operations would be Subject 
to other subsequent “applicable laws, rules, and regulations of the District of 


Columbia.” * The act itself established a self-contained system of regulation of 


the monopoly, tax-exempt activities. 

Section 6, which deals with charter and sightseeing services, however is 
another matter. It states that the company may provide these services, but that 
its operations are to be (70 Stat. at 599) : 

“* * * subject to compliance with applicable laws, rules and regulations of the 
District of Columbia * * *,” 

In this way, Congress, although it provided for a self-sufficient scheme of 
regulation of the monopoly transit activities, left open the door to other and 
further regulation of charter and sightseeing activities. The company’s priyj. 
lege in section 6 is thus subject to regulatory legislation such as S. 304. 

(b) Retention or reservation of the power to regulate validates future regula- 
tory acts. The Supreme Court has recognized the effectiveness of such reser. 
vations ever since the Dartmouth College case (4 Wheat 518, 712 (1819) ), ang 
has consistently held that reservations are themselves a part of the contract, the 
obligation of which is not impaired by the Government’s later exercise of the 
power to regulate. As Justice Stone said, in Phillips Petroleum Co. v. Jenking 
(297 U.S. 629, 684-635 (1936), quoting Looker v. Maynard, 179 U.S. 46, 52 
(1900) ) : 

“The reservation of power to amend is a part of the contract between the State 
and the corporation, and therefore section 10 of article I of the Federal Con. 
stitution does not apply * * * it extends to any alteration or amendment ‘which 
will not defeat or substantially impair the object of the grant, and which the 
legislature may deem necessary to carry into effect the purpose of the grant, 
or to protect the rights of the public or of the corporation, its stockholders or 
creditors, or to promote the due administration of its affairs.’ ”’ 

(c) S. 304 falls within the reserved power to regulate in the Franchise Act. 
Section 6 merely gives the company an authorization to conduct a charter and 
sightseeing business. 8S. 304 does not withdraw that authorization. D.C. 
Transit as a corporation may still operate a charter and sightseeing business: 
indeed, it may still as a corporation engage in any competitive business. The 
bill says merely that D.C. Transit may not use transit buses, maintenance sheds, 
personnel, and assets in competition with others. This does not abrogate the 
contract right because, even if section 6 incorporates a contractual undertaking 
by Congress, it does not include the broader contractual commitment to allow 
those activities to be conducted with transit buses and other assets. 

This is plain from the language of section 6. It says that the company is 
authorized ; it does not say anything about the assets to be used. Section 6 does 
not in terms state that the company may use its tax-exempt transit monopoly 
buses, maintenance facilities, and personnel in competitive businesses. To say 
that when Congress authorized the company to engage in charter and sightsee- 
ing it contractually committed itself to permit that authority to be exercised 
forever with transit resources would be to appeal to an implication of the 
language. 

Public franchises are strictly construed against the grantee. No right passes 
which is not specified in plain terms. Nothing is implied. Louisville Bridge Co. 
v. United States (242 U.S. 409 1917) ), involved a Federal order to increase the 
span of a bridge constructed originally in compliance with a Federal franchise. 
The Court said (242 U.S. at 417-418): 

“But when private rights of an indefeasible nature are sought to be derived 
from regulatory provisions established in the exercise of this power [to regulate 
commerce], the case is peculiarly one for the application of the universal rule 
that grants of special franchises and privileges are to be strictly construed in 
favor of the public right, and nothing is to be taken as granted concerning which 
any reasonable doubt may be raised. As this Court, speaking through Mr. Chief 
Justice Waite, declared in Newport & C. Bridge Co. v. United States (105 US. 
470, 480): ‘Congress, which alone exercises the legislative power of the Goyv- 
ernment, is the constitutional protector of foreign and interstate commerce. 
Its supervision of this subject is continuing in its nature, and all grants of special 
privileges, affecting so important a branch of governmental power, ought cer- 


* Section 1 of the act, relating to mass transit, provides only that the company is not 
exempt from Virginia or Maryland laws or from the Interstate Commerce Act. It makes 
no reference to future Federal regulation. 
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tainly to be strictly construed. Nothing will be presumed to have been sur- 
rendered unless it was manifestly so intended. Every doubt should be resolved 
in favor of the Government.’ * ' [Emphasis supplied. } Hes 

See also the cases cited in City of Paragould v. Arkansas Utilities Co. (70 F. 
94 530, 533 (Sth Cir. 1934), cert. den., 293 U.S. 586 1934). 

One of the basic reasons for this rule of strict construction was expressed in 
Blair v. Chicago (201 U.S. 400, 471 (1906) ) : 

“Legislative grants of this character should be in such unequivocal form of 
expression that the legislative mind may be distinctly impressed with their 
character and import, in order that the privileges may be intelligently granted 
or purposely withheld. It is a matter of common knowledge that grants of this 
character are usually prepared by those interested in them, and submitted to 
the legislature with a view to obtain from such bodies the most liberal grant of 
privileges which they are willing to give. This is one among many reasons 
why they are to be strictly construed.” 

The policy of Blair is particularly appropriate kere. Section 6 was inserted 
as new language in Joint conference contrary to accepted procedures. The 
act was then passed by voice vote. It would be totally unrealistic to argue 
that Congress as a whole intended section 6 to establish implied rights, or even 
had a specific intent of any sort in mind. Thus, in determining whether S. 304 
constitutes an impairment of the D.C. Transit franchise, the grant must of 
necessity be interpreted narrowly, and not broadly. The right to use transit 
puses did not pass. It is not stated in section 6. And nothing beyond the 
stated commitment to authorize the company can be read in by implication. 
Thus, 8S. 304, by requiring separate facilities, is not an impairment of a contract 
right and instead constitutes regulation, as to which Congress power was 
specifically and in terms reserved. 

4, Congress’ police power to preserve competition could never be contracted 
away.—Finally, S. 304 is valid as an exercise of Congress District of Columbia 
and interstate commercial police powers even if section 6 incorporates an im- 
plied contractual obligation, and even if 8. 304 is outside the regulatory power 
reserved in section 6. The bill is based on the congressional police power to 
preserve competition, which can never be contracted away. 

(a) At the present time, D.C. Transit is using assets of its monopoly, tax- 
exempt transit operation in sideline enterprises to compete with independent 
taxpaying competitors. It has indicated that it intends to exercise this right, 
not only in the sightseeing and charter activities contemplated by section 6, 
but in other competitive fields as well. In several instances, it is using these 
assets, which have been purchased out of tax-exempt transit revenues, and 
charging the costs to transit operations in such a way as to compete at ruinous 
rates with independent competitors. 

This presents a problem of fundamental concern to the Congress. The threat 
posed by D.C. Transit is that it will use monopoly, tax-exempt resources to 
expand a monopoly beyond its lawful bounds into competitive fields. None of 
its competitors can meet this competitive advantage. None can retaliate by 
invading D.C. Transit’s legal monopoly. None enjoy tax exemption. If they 
are left to their own resources, the eventual outcome is obvious. Competition 
in these fields will be destroyed. 

(b) It is a first principle of national policy that competition must be pre- 
served except where regulated monopoly is unavoidable, and that monopoly, 
regulated or not, must be strictly restrained to the fields chosen for it. Con- 
gress’ vital interest in the policy, and its constitutional power to implement it, 
is so clear as to make serious debate on the point impossible. 

The antitrust laws are ample precendent. The Sherman Act (26 Stat. 209, 
15 U.S.C. sec. 1), is the earliest example of such Federal legislation. It has 
been applied to block the expansion of lawful monopoly on numerous occasions 
and in numerous contexts and in each case the legitimacy of Congress’ concern 
has been upheld. In Standard Sanitary Manufacturing Co. v. United States 
(226 U.S. 20 (1912)), for instance, the Court held the act a valid exercise of 
congressional power forbidding the use of a patent pool to fix prices. The 
patents were a lawful monopoly preserve; but they were not to be exploited to 
monopolize other competitive activities. The Court said (226 U.S. at 49): 

“The added element of the patent in the case at bar cannot confer immun- 
ity. * * * Rights conferred by patents are indeed very definite and extensive, 
but they do not give any more than other rights a universal license against 
positive prohibitions. The Sherman Act is a limitation of rights—rights which 
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pe pushed to evil consequences, and therefore restrained.” [Emphasis Sup. 
plied. ] 

So here. D.C. Transit has a legal right: its tax-exempt monopoly, g. 
is designed to insure that that right is “restrained” before it is pushed to “ 
consequences.’ That Congress may restrain the misuse of lawful monopolie 
and hedge their expansion about with necessary protections is demonstrate 
by other Sherman Act cases, for example, Gamco, Inc. v. Providence Fruit ¢ 
Produce Bidg. (194 F. 2d 484 (1st Cir.)), cert. den. (344 U.S. 817 (1952) ) in 
which a group of produce dealers owning a natural monopoly in a produce 
building were barred from exploiting that natural monopoly to keep out out-of. 
State competitors; by United States v. Pullman Co. (50 F. Supp. 123 (BE. D. Pa 
1943) ), affirmed by an equally divided Court (330 U.S. 896 (1947)), in which 
Pullman Co., which enjoyed a natural monopoly in the furnishing of sleeping 
ears to railroads was compelled to divest itself of its ownership in the sleeping 
ear manufacturing concern in order to allow other manufacturers to compete 
on even terms for the business, and by United States v. Aluminum Co. of America 
(148 F. 2d 416, 489 (2d Cir. 1945)), in which Judge Hand said: 

“* * * It is of course true that a patentee may not use his patent as a Sanction 
for extending his monopoly beyond its terms; * * *” 

See also United States v. Masonite Co. (316 U.S. 265, 277 (1942) ), and Morton 
Salt Co. v. G. 8. Suppiger Co. (314 U.S. 488, 491-492 (1942) ). 

One of the common methods of using a patent or other lawful monopoly ag 
a sanction to extend a monopoly “beyond its terms,” of course, is the tying ar. 
rangement. Tying arrangements have been condemned under the Sherman Act 
on many occasions. See e.g., International Salt Co. v. United States (332 Us. 
392 (1947)). The Supreme Court has recently set forth the strong public ip. 
terest embedded in the act which prohibits such arrangements. Northern Pa. 
cific Ry. Co. v. United States (356 U.S. 1 (1958)), involved an attempt by the 
railway company to use its monopoly resources—in that case, lands—to extend 
the monopoly “beyond its terms,” by compelling lessees of the lands to ship on 
Northern Pacific. The Court, in holding the device illegal, spelled out the basis 
for Congress’ fundamental concern with practices of that sort: 

“The Sherman Aet was designed to be a comprehensive charter of economic 
liberty aimed at preserving free and unfettered competition as the rule of trade. 
It rests on the premise that the unrestrained interaction of competitive forces 
will yield the best allocation of our economic resources, the lowest prices, the 
highest quality, and the greatest material progress, while at the same time pro- 
viding an environment conducive to the preservation of our democratic political 
and social institutions. But even were that premise open to question, the policy 
unequivocally laid down by the act is competition” (356 U.S. at 4). 

Section 7 of the Clayton Act (38 Stat. 731), as amended (15 U.S.C. see. 18), 
is perhaps an even clearer and closer analogy. It, too, expresses the congres- 
sional concern with the preservation of competition. Section 7 prevents the 
acquisition by any company of the stock or assets of another which “may * * * 
substantially * * * lessen competition, or tend to create a monopoly.” It is de 
signed, as is S. 304, to block undesirable expansions of economic power when 
they occur, before competition is wholly destroyed or a monopoly established; 
“* * * it is the purpose of the Clayton Act to nip monopoly in the bud.” Trans- 
america Carn. vy. Roard of Governors (206 F.2d 163. 169 (3d Cir. 1951) ), cert. den. 
(346 U.S. 901 (1953)). It applies, not only to horizontal acquisitions, but also 
to vertical and conglomerate mergers, United States v. DuPont de Nemours & Co. 
(353 U.S. 586, 590-593 (1957)), to prevent the expansion of economic power out 
into other industries under circumstances which would “lessen competition or 
tend to create a monopoly * * *.” 

(c) It is the very policy of the Northern Pacific case and of section 7 of the 
Clayton Act, to preserve competition by limiting the spread of monopoly eco- 
nomic power where the spread would injure competition, that S. 304 implements. 
Like the Sherman and Clayton Acts, its purpose is to block the enlargement of 
a lawful monopoly “beyond its terms,” To this end, S. 304 would strip D.C. 
Transit of the advantages which acerne to the company bv virtue of its monondy 
status when it goes beyond its lawfully prescribed monopoly field. It represents 
an attempt to bring about conditions.of fair and even competition. It declares 
that all the runners in the competitive race start on an even footing. In this, 
it represents merely another legitimate exercise of Congress’ power to preserve 
competition and limit lawful monopolies to their terms and is part of the great 
statutory tradition. 
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Congress did not—and could not—abdicate its sovereign power to regulate to 
reserve the integrity of competition. When such a vital public interest is at 
stake, no one, regardless of the nature of his agreement with the Government, has 
a contractual immunity from needful and legitimate regulation. The police 

wer to preserve competition is inalienable. Congress could not have tied its 
hands, even if it had clearly expressed its intention to do so. 

The principle is as old as the Dartmouth College case (4 Wheat, 518, 62 
(1819) ). It found classic expression in Stone v. Mississippi (11 U.S. 814, 819 
(1880) ), in which the Court said: 

«* * * No legislature can bargain away the public health or the public morals. 

* * x * * * a 


“# # * the power of governing is a trust committed by the people to the Gov- 
ernment, no part of which can be granted away. The people, in their sovereign 
capacity, have established their agencies for the preservation of the public 
health and the public morals, and the protection of public and private rights. 
These several agencies can govern according to their discretion, if within 
the scope of their general authority, while in power; but they cannot 
give away nor sell the discretion of those that are to come after them, 
in respect to matters the government of which, from the very nature of things, 
must ‘vary with varying circumstances.’ They may create corporations, 
and give them, so to speak, a limited citizenship ; but as citizens, limited in their 
privileges, or otherwise, these creatures of the government creation are subject 
to such rules and regulations as may from time to time be ordained and estab- 
lished for the preservation of health and morality.” [Emphasis supplied.] 

And the rule was fully stated in Northern Pac. R. Co. v. Minnesota ew rel. 
Duluth (208 U.S. 5838, 596 (1908) ) : 

“There can be no question as to the attitude of this court upon this question, 
as it has been uniformly held that the right to exereise the police power is a 
eontinuing one; that it cannot be contracted away, and that a requirement that 
a compay or individual couiply with reasonable police regulations without com- 
pensation is the legitimate exercise of the power, and not in violation of the 
constitutional inhibition against the impairment of the obligation of contacts. 
In New York & N.EL.R. Co. vy. Bristol, 151 U.S. 556, 567, the doctrine was thus laid 
down by Chief Justice Fuller, speaking for the court: 

“‘It is likewise thoroughly established in this court that the inhibitions of 
the Constitution of the United States upon the impairment of the obligation 
of contracts, or the deprivation of property without due process, or of the equal 
protection of the laws, by the States, are not violated by the legitimate exercise 
of legislative power in securing the public safety, health and morals. The 
governmental power of scif-proiection cannot be contracted away, nor can the 
ezercise of rights granted, nor the use of property, be withdrawn from the im- 
plied liability to governmental regulations in particulars essential to the pres- 
ervation of the community from injury.” ” [Emphasis supplied.] 

See also Atlantic Coast Line R, Co. v. Goldsboro, 232 U.S. 548, 558 (1914). 

Numerous cases apply the rule in a variety of circumstances that the police 
power cannot be contracted away. Regulations of franchised activities sus- 
tained over a contract clause challenge include regulations (@) requiring rail- 
roads to change grade crossings at their own expense, Northern Pac. R. Co, v. 
Minnesota ex rel. Duluth, 208 U.S. 583, (1908), (0) prohibiting the use of steam 
locomotives on a metropolitan street by a railroad company which had a 
franchise to “run cars” over that street, Southern Pac. Co. v. City of Portland, 
177 Fed. $58 (D. Or. 1910); or requiring the removal of tracks already fran- 
chised; (c) prohibiting a company from having more than one track in a city 
street although it already had a franchise to establish double tracks, Mayor of 
Baltimore v. Baltimore Trust & Guarantee Co., 166 U.S. 673 (1897); and (d) 
requiring a gas company to shift its pipes from a franchised location at its own 
expense, New Orleans Gas-Light Co. v. Drainage Commission, 197 U.S. 453 
(1905). 

In fact, on occasion, where the public interest compels it, the Court has even 
upheld the flat and unconditional repeal of franchise authority, Stone v. Missis- 
sippi, 11 U.S. 814 (1880), or the outright cancellation of exclusive monopoly 
privileges, Butcher’s Union Co. v. Crescent City Co., 111 U.S. 746 (1884). How- 
ever, the bill does not go so far. Section 6 is not repealed. The company’s 
transit monopoly is unaffected. S. 304 merely regulates activities under the act. 
Clearly such police power regulation, falling short of outright repeal, is valid. 
An exercise of a State’s police power limiting the right of a franchise owner 
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will in any event be sustained if the State action is “regulative of the use, py 
not destructive of the franchise.” Grand Trunk W. R. Co. v. South Bend 
227 U.S. 544, 553 (1913). , 

(d) This inherent and inalienable power to regulate in order to preserye 
competition is a continuing one. The mere fact that D.C. Transit’s section 
6 operations were subjected to applicable regulatory statutes in effect in 1956 
does not defeat subsequent regulation. The power— 

“* * * is not exhausted by being once exercised, and, so long as the Object 
is plainly one of regulation, the power may be exercised as often as and when- 
ever the common council may think proper. The use of the street (by the 
franchised mass transit monopoly) may be subjected to one condition today 
and to another and additional one tomorrow, provided the power is exercised 
in good faith, and the condition imposed is appropriate as a reasonable Te 
gulation, and is not imposed arbitrarily or capriciously.” Mayor of Baltimore 
v. Baltimore Trust & Guarantee Co., 166 U.S. 673, 684-685 (1897). 

(e) It follows that S. 304 is valid. It is an exercise of Congress police power 
over commerce, just as State statutes insuring the maintenance of competition 
are acts of the State police power. Grenada Lumber Co. v. Mississippi, 217 Ug, 
433 (1910); Smiley v. Kansas, 196 U.S. 447, 457 (1905). Such police power 
acts, designed to maintain competition, cannot be challenged as abrogating 
contract rights because no legislature, no matter how clearly it expressed its 
desire to do so, could bind the hands of future Congresses not to pass syb- 
sequent legislation to preserve competition. The precise issue was raised in 
Hammond Packing Co. v. Arkansas, 212 U.S. 322, 345 (1908). The Court said, 
in respect to the constitutionality of the local antitrust statute, likewise de 
signed to protect competition : 

“The contention that to apply the law to domestic corporations would, as to 
such corporations, cause it to be repugnant to the contract clause of the Con- 
stitution, is without merit. The chartered right to do a particular business did 
not operate to deprive the State of its lawful police authority, and therefore the 
franchise to do the business was inherently qualified by the duty to execute 
the charter powers conformable to such reasonable police regulations as might 
thereafter be adopted in the interest of the public welfare. * * *” [Emphasis 
supplied. ] 

In short, D.C. Transit has no contract right to be immune from legislation de- 
signed to preserve competition or to limit monopoly. Competition is a vital 
public concern. S. 304 is designed to insure it, by taking away advantages that 
D.C. Transit has in the race with its competitors. The power to enact such a 
fair competition statute could never be restricted by a contract of any sort 
with the company. 

The legislation is therefore constitutional. 


Mr. Wi1aMs. With respect to the bills now appearing before 
the committee which are identical in language and which are also 
identical to Senate bill 304, did you participate in their formulation? 

Mr. Arnotp. Mr. Rogers advised to some extent on the bills, I 
didn’t personally participate. 

Mr. WituiaMs. At least three approaches to this problem have been 
suggested tome. One, of course, is the approach which is followed in 
the bills before the committee, which would very simply deny to D.C. 
Transit the right to employ any of its personnel or equipment in the 
sightseeing business. 

Another approach that has been suggested by the District Commis- 
sioners in their report to this committee is that section 6 of the bill 
be amended so as to, as they say, clarify the intent of Congress. 

A third approach has been suggested to me informally by one of the 
District of Columbia officials who at the moment will have to be 
nameless. That is, that sections 8 and 9 of the Franchise Act, which 
are the revenue or tax exémption sections, be amended so as to spell 
out the intent of Congress in this respect. 

Do you feel that the approach carried in the bills before the com- 
mittee is the only proper solution to this problem ? 
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Mr. Arnotp. Yes. I was a little puzzled. I was here yesterday. 

[ was puzzled at. the opinion of the Public Utilities Counsel that any 
legislation clarifying the tax situation on the fuel exemption was nec- 
essary. He was quite clear that the limousine service, since it was not 
used In mass transpor tation, did not have a fuel exemption. 

If the bus service is not used in mass elegy ese 1 should think 
the same reasoning would apply to buses. I do not understand his 
comment that this bill needs any further clarification. I think he is 
entirely right that the fuel tax exemption would not apply to anything 
not used in mass transportation. If we remove these buses from pri- 

vate transportation we have solved the tax situation according to the 
esission’ s own reasoning. 

Mr. WituraMs. As I understand it, you feel that the enactment of 
one of these bills is the only way that D.C. Transit can be put on 
exactly the same footing as the inde pendent sightseeing services ? 

Mr. Arnoxp. Obv iously. It is the only way and eliminates the ne- 
cessity of amending the tax situation. If this were a private monop- 
oly or private company, the decree would be dissolution or the decree 
could be not dissolution but a complete separation of the operations of 
these companies. That is often done. Trustees are appointed and 
the business is so separated that the monopoly power cannot be suc- 
cessfully used for unfair advantage. We are asking this Congress by 
legislation not to dissolve and m: ake Transit sell as Du Pont is being 
compelled to sell General Motors, but simply to run separate opera- 
tions. I think that isthe very least Congress ought to do. 

Mr. Witu1aMs. Mr. Bush? 

Mr. Busn. Mr. Arnold, you refer to the loss of the D.C. Transit 
System in 1958 as being $200,000. 

"Mr. Arnoxp. Those figures were prepared for me by someone else. 
I did not look it up myself, and I am not familiar with the details. 

Mr. Busu. You referred to it as coming from Mr. Blanding, vice 
resident and comptroller of the D.C. Transit System who submitted 
en before the House District Committee. 

Mr. Arnoxp. Yes. 

Mr. Busn. With a loss of that kind, is that being incurred by lower 
rates than those charged by the independent oper ators ! 

Mr. Arnon. I underst: and not. I understand that it is very exten- 
sive advertising and nationwide operations to bring business here, 
buying special franchises at hotels, and so on. ‘The other witnesses 
are more familiar with it. I have taken that from the opinion of 
other witnesses. I have made no personal investigation. As Mr 
Kertz testified, the rates are approximately the same. 

Mr. Busu. Who has jurisdiction over the safety operations of these 
charter buses? Do you have any information on that or are you 
acquainted with that phase? 

Mr. Arnowp. I have not, but I would assume that the District Gov- 
ernment would have the full power on safety. 

Mr. Busu. And, also, they would have certain requirements as far 
as insurance is concerned pertaining to liability. 

Mr. Arnotp. Yes, certainly. 
Mr. Busu. That is all. 
Mr, Witu1ams. Mr. Harris. 
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Mr. Harris. Judge, the complaints that have been presented to 
this committee are, No. 1, the so-called tax advantage that was given 
for the charter operations. That is as you understand it, is it not? 

Mr. Arnotp. I was here yesterday and I thought that seemed to 
be the trend. I thought there was very much undue emphasis put on 
that particular advantage. 

Mr. Harris. Let us see if we can pinpoint it. 

As I understand, the first complaint is the advantage as a result of 
taxes. Commissioner McLaughlin testified that they were not given 
an advantage now on their fuel tax, that the tax was being paid. The 
contention on fuel tax is then not necessarily as has been complained, 

In other words, that is not a problem any longer, is it ? 

Mr. Arnotp. I would say that it still is. I don’t think it is eom- 
parable to the monopoly problem but I suspect that these hearings 
have a great deal to do with the voluntary payment of this fuel tax, 
I suspect also from my experience with other businesses that unless 
it removes the threat of legislation it is pretty hard for a director of 
a company to justify giving away something to which the company 
is entitled. 

I think a stockholder might well bring a suit if it is determined 
this is a legitimate operation and D.C. Transit does not take advan- 
tage of it. I wouldn’t put much faith in the continuation of a volun- 
tary gift to the District. 

Mr. Harris. There is some question about whether it is a volun- 
tary gift. The fact is that they are paying the fuel tax and have 
been since last year, whether it is a result of these hearings or not. 
So we might as well face what are the facts. That is what I am 
trying todo. Then the fuel tax is no longer a problem ? 

Mr. Arnorp. I think it is. What reason have we to speak or hope 
that future boards of directors are going to continue giving away 
money which there is no legal obligation to pay ? 

I do not think that problem is resolved. 

Mr. Harris. You think that is one thing that should be corrected 
by legislation ? 

Mr. Arnoxp. Yes, and it will be corrected by this bill. 

Mr. Harris. Yes; I know, but I am not talking about a particular 
bill now. Iam talking about a particular problem. 

Mr. Arnotp. Yes. 

Mr. Harris. You think that the fuel tax then should be corrected 
by legislation ? 

Mr. Arnon. Yes. 

Mr. Harris. Yesterday Commissioner McLaughlin testified that 
the company had the advantage of the gross receipts tax and he 
outlined several others. There is a bill that has already been re- 
ported by the District of Columbia Committee of the House, and it 
has passed the House, which would give all other operators the same 
tax privileges. It seems to me it is the problem of this committee 
as to whether to interfere with what another committee is trying 
to do and has already accomplished in passing it in the House. Do 
aa have any feeling as to whether or not such tax advantage should 
e given not only to this but to other sightseeing operations? 

Mr. Arnowp. I have not studied that. I am here because I think 
the whole importance of the question is the use of monopolistic re- 
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sources. I could not tell you how much gross income tax is or how 
reat a competitive advantage it would be. I would say it would 
he peanuts compared to the utilization of Transit Co. resources. 

I would say that was a minor problem. If the bill has passed the 
House and gone to the Senate, I certainly would not object, but my 
only emphasi is is on the monopoly problem. 

Mr. Harris. I think you have placed your finger right on the real 
problem and that is whether the use of organization, management, 

rsonnel, equipment and so forth are to be prohibited in connecticn 
with the right of the D.C. Transit System to operate charter service. 
The way I see the proposed bill you have here, notwithstanding what 
you said, that you do not interfere with their right to engage in char- 
ter service, the effect of the bill would be to prohibit D.C. Transit from 
engaging in such service. 

Mr. Arnop. I do not know why it cannot buy buses. The Alumi- 
num Co. of America was utilizing its power over ingots to get into 
fabrication and the court did not prohibit it from fabricating. It 
prohibited the use of control over one product for the advantage of 
another. I don’t see why it prohibits it. The industry has to buy its 
own buses. Why shouldn’t the D.C. Transit do it ? 

Mr. Harris. In other words, as I see it, the purpose of this bill 
is to prevent the D.C. Transit Co. from ut ilizing its maintenance per- 
sonnel, its equipment, any of its facilities, for the charter service 
business in any manner. 

Mr. Arnoxp. The equipment used in mass transportation is pro- 
hibited. 

Mr. Harris. Yes. Under the present operations I understand D.C. 
Transit has top level management that manages its entire operations, 
whether it is mass transportation for the District of Columbia or 
charter business or limousine business. You would separate, by this 
legislation, that operation completely and have management operating 
the charter business and a different management operating the limou- 
sine business, and another amnagement operating the mass transpor- 
tation business of the D.C. Transit Co. 

Mr. Arnotp. I wouldn’t separate limousines from buses. I would 
separate sightseeing from mass transportation. I wouldn’t make the 
three separations. I would simply separate sightseeing, whether by 
bus or limousine, which I think the bill does. 

Mr. Harris. I think it does, too, and I was trying to get your opinion. 
Certainly you have made it very clear that that is the purpose of it. 
If that be true how do you think it would correct the situation ? 

Mr. Arnotp. We believe that if D.C. Transit operates a separate 
bus service that we can compete with them, and if we can’t then that 
isthe law of competition. 

Mr. Harris. Let us see if the facts bear that out. In the first place 
you say the rates are the same. 

Mr. Arnotp. That is right. 

Mr. Harris. Do you mean by that if this kind of operation were 
required that there would be higher rates by D.C. Transit or differ- 
ent rates from what they now have? 

Mr. Arnotp. I imagine that D.C. Transit would not lose $106,000 
if it were not for the idea of eliminating the competition of others 
and their tremendous advantage in the part-time use of equipment. 
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If you put them in a separate basket, I don’t know anybody that 
wants to lose a lot of money. 

Mr. Harris. That is precisely the next point I was coming to, They 
did lose $106,000. Are you going to keep this separate organization 
from operating in such a way that $100,000 or $200,000 will be lost? 
You can’t prohibit that, can you ? 

Mr. Arnotp. The same way that you don’t have to compel Hecht 
from not losing money. In the Moore v. Meade case, there was a chain 
of bakeries and the revenues of the whole chain were poured into a 
losing operation to put the little fellow out of business. That is what 
the Supreme Court said was wrong. If they had separate financing, 
I would not worry about their conducting a losing operation. They 
would build it up on competitive lines. If, however, they dip into 
the D.C. financing they will do exactly what the Supreme Court con- 
demns in Moore v. Meade. 

Mr. Harris. If by this separation they were to lose $100,000, they 
could not charge that loss to their parent company ? 

Mr. ArNoLb. No. 

Mr. Harris. That is a point I wanted to get cleared up. How are 
you going to keep them from doing that? 

Mr. ArNotp. Simply by the plain operation of the antitrust laws. 
That is what was forbidden in Moore v. Meade. They were conduct- 
ing an operation at a loss for the purpose of lowering prices. 

Mr. Harris. But as long as they use the same maintenance per- 
sonnel and the same equipment in interchange then such loss can be 
charged to the operation; is that right ? 

Mr. ArnoLD. Not without running afoul of the antitrust laws. The 
are just two private corporations. In Moore v. Meade it wasn’t a 
monopoly. The bakery chain had very dominant position. The se- 
curity held they could not take their interstate operation and finance 
losses which would put somebody else out of business. I think you can 
safely leave the thing to the operation of the antitrust law. 

Mr. Harris. This gets me to a pretty interesting point. Do you 
think the loss of $106,000, which has been estimated here, of the D.C. 
Transit Co. in the sightseeing business, and taking that loss from the 
company itself, which obviously from yesterday’s testimony they did, 
is contrary to the antitrust law ? 

Mr. ArNoxp. Yes. 

Mr. Harris. Why has not action been taken to stop it ? 

Mr. Arnotp. To stop this? 

Mr. Harris. Yes. 

Mr. Arnotp. There is a very grave difference of opinion between 
me and the Commission, and, I suspect, the Department of Justice, as 
to the success of such a suit. I have given you my opinion that there 
could be such a prosecution of the distribution. Apparently the De- 
partment of Justice is of a different opinion. So far as a treble dam- 
age suit is concerned by an individual, they are enormously costly. If 
you sued the D.C. Transit Co., you would have to have for expenses a 
loan about $25,000, without attorney’s fees. They have seldom termi- 
nated in less than 4 or 5 years. When I say this is my opinion of what 
the law is, I have the precedent that I read to you, but I have none 
which hits this precise situation, so I could be wrong in my opinion. 
It is purely academic whether I am right or wrong, because no Gov- 
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* ernment agency is going to bring such a prosecution and a private 
antitrust suit, if somebody could afford it, would mean treble damages 
‘"y at the end of 4 or 5 years after it went to the Supreme Court of the 
- United States, and the company would be gone. 
tf Mr. Hants. I will yield to Mr. Bush. 
Mr. Busu. Mr. Arnold, you say that the D.C. Transit System has 
ht lost money. That money has to come from somewhere. 
" Mr. Arnotp. That is right. 
. Mr. Busu. Can you pinpoint anything different from what you 
a have already told us as the cause of this loss? 
B; They have tremendous advantages in purchasing power on parts 
y and gasoline and oil over the smaller operators, because of their 
. volume. Still they are losing money, and still they are charging the 
: same rates. I just cannot understand it. 
; Mr. Arnotp. All of the witnesses I have talked to on this have told 
) me that it is their tremendous expenditure for advertising and fran- 
chises. I have no personal knowledge of that, but that is my belief. 
Mr. Busn. How can they lose money when they have all these other 


advantages if they are charging the same rate? 
; Mr. Arnotp. They are charging a rate which will not support their 
a advertising campaigns and their aggressive campaigns to build up 
business in a hurry. 
Mr. Busu. In other words, they are spending a lot of money on ad- 
vertising to build up this business, and that is where their great loss is? 
Mr. Arnotp. That is my impression, and I believe, but I have not 
the personal knowledge of the figures. 
Mr. Busn. Thank you. 
Mr. Harris. You do not suggest that we stop them from adver- 
tising; do you? 

Mr. Arnotp. No. All I suggest that you do is apply the principles 
in Moore v. Meade. The A. & P. chain did the same thing. They 
would go into town and start cutting prices. 

Mr. Harrts. I have always heard in my limited experience in this 
Congress that no law passed by this Congress and no law that is on 

the books now is worth anything unless it is properly administered. 
| Mr. Arnotp. That is right. 
Mr. Harris. It seems to me it is a rather unusual situation here that 
we have present statutes which certain ones are charged with the 


a 


responsibility of carrying out. Yet, they are confused as to what 
was the intent of Congress and they permit such an operation to de- 
velop. If we are going to have the same situation regardless of any 
law the Congress passes, we have not accomplished much. 

Mr. Arnovp. I would say if you pass this bill, which is the same 
thing as getting a decree of divorcement in an antitrust suit, there 
would be no question about the law. I would further say that I have 
taken a very extreme position in saying this thing is illegal. I am 
sure the Department of Justice disagrees with me. How can any- 
body forecast what the Supreme Court of the United States will do 
in this situation when most of their opinions are now 5 to 4 and when 
it was 4 to 3 in the duPont case? 

The case where they divorced duPont was somewhat similar. I 
could say that the Department of Justice could legitimately say “We 
have got just so much personnel and we are tied up with a case and 
this is a case we do not care to take up.” 
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They have to do that. Even the most valid antitrust cases cannot 
be prosecuted by the Department of Justice. 

Mr. Harris. I am somewhat confused about this whole matter my. 
self because of the confusion that reigns within the thinking of those 
who have given so much time and study to it. I have a feeling from 
what has been said that there are some things going on that ought 
not to go on. 

On the other hand, I also have a feeling that what you have pro. 
posed here is rather extreme. If I am wrong about that I would like 
to have my mind clarified on it. This would not prohibit what I think 
is apparently the meat in the coconut. That is the monopolistic trend 
of going to the hotels and other places where this business develops and 
through a practice of commissions, rebates, and kickbacks and so forth 
obtaining monopolies through that source. What would be your com- 
ment on that ? 

Mr. Arnorp. As to its being an extreme measure, it is the kind of 
thing which decrees do every day. It is a decree of dissolution. Let's 
take the antitrust law. Of course the antitrust laws are in vague 
and general terms and the courts swing backward and forward in 
the interpretation of the antitrust law. It is a law which says “We 
want competition” and the courts can decide what competition is, 
There will never be a time when there won’t be grave differences of 
opinion as to the antitrust. laws and there will never be a time when 
a competition attorney might lose his suit. It is inevitable, that 
confusion. 

Now where a court does find that a dominant position over one 
product was being used to extend another field, the decree fits the 
particular case. You might get a decree of absolute divorcement. The 
court might on the other hand say, “Well, the water has run under the 
bridge. You have just got to run these things separately.” 

There has been a decree on IBM. Weare dekines here for the lesser 
of the two and they would have to run these operations separately. 
It is a very common procedure. 

All we say is that by this franchise Congress inadvertently may have 
given the D.C. Transit Co. a power over something which would be 
forbidden by section 7 of the Clayton Act. 

May I refer you to section 7 of the Clayton Act, which says a cor- 
poration may not acquire the assets of another corporation, that is, 
either by forming their own subsidiary or buying, where the effect 
would be to substantially lessen competition. Under section 7 of the 
Clayton Act, if they acquired a subsidiary, utilized their power over 
transportation, the decree would be dissolution. I think that is quite 
clear. Section 7 of the Clayton Act says substantially lessening com- 
petition. They have not done this by subsidiary. 

It seems clear that the principle of the Clayton Act is being violated 
because this legislation puts them in this peculiarly fortunate situation. 

Mr. Harris. The legislation intended—and I participated in it— 
to permit this company to continue to engage in the sightseeing 
business. 

Mr. Arnop. That is right. 

Mr. Harris. It said that in section 6. I do not think it was the in- 
tent to give any unfair advantage. Asa matter of fact, I do not think 
anyone on the conference committee or on this committee that was 
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considering the matter thought there would ever be areal problem. At 
that time it was sort of a complement to the present operation in the 
business. It was doing about $40,000 a year but that never did hurt 
anybody and was not going to hurt anybody. Now it is doing over a 
half million dollars worth of business a year under this type of opera- 
tion. fa 

It seems to me the spirit of the thing which the Congress had in mind 
was to work this matter out in a franchise in 1956, instead of having 
it taken over by Government operations, which some thought we might 
have to do. It seemed to me it would be better to correct the abuses 
that developed on it without violating the spirit of what was intended 
at the time the franchise was given. 

Mr. Arnotp. I would have two answers. I have indicated that I 
did not think that was the spirit of the franchise, but I could be wrong 
about that. 

Mr. Harris. Well, I will say for your information that within the 
committee it is and within the Congress it was discussed as a part of 
the overall business, so the Congress knew what it was doing and 
intended to do that. 

Mr. Arnovp. I had understood that this was only in the committee, 
and that this was not before Congress but came in the conference 
report. I understood this particular franchise came out of the confer- 
ence committee. 

Mr. Harris. No; it was in the bill that passed the House, I think. 
What we did was try to not interfere with the existing franchise at 
that time, but to modify it in certain particulars. That did result 
in this being included in the conference between the House and the 
Senate. 

Mr. Arnotp. That is probably a side issue, and I am wrong in em- 
phasizing it. Let me add to the substance. 

I think you have got a situation a good deal such as the Supreme 
Court faced in the Du Pont case. At the time that Du Pont ac- 
quired the General Motors stock it did not have much effect on com- 

etition. At the time the suit was brought it was very substantially 
Lladeninig competition. The mandate of the Supreme Court said: 
“Well, now, this effect is taking place and section 7 of the Clayton 
Act applies and we should dissolve it.” 

The influence of Du Pont over General Motors jn the paint and 
varnish field is very less considerable than the lessening of competition 
under the power of the D.C. Transit System. I am only suggesting 
that the Congress do about the same thing that the court did. Here 
was avery minor operation. It couldn’t be said to substantially lessen 
competition. Then all of a sudden here is an aggressive campaign 
which certainly substantially lessens competition So there should be 
a limited divorcement. I don’t think that is radical. 

Mr. Arnotp. It is merely commonplace. The spirit of section 7 of 
the Clayton Act should apply. 

Mr. Harris. Going back to a somewhat academic point, if the com- 
pany or those who own the company are willing to suffer the losses, as 
they have, by the type of practice that has been explained to us here, 
and as lone as that continues, it seems we will have the situation which 
has existed. 
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Mr. Arnotp. I would have no trouble in going to the Department 
of Justice or bringing a private suit or anything else if the con. 
gressional approval is removed from this: kind of operation if the 
suffered losses as an independent operation. I would have no trouble 
I think the law would take care of us. 

I am only suggesting that we put this thing back so that the same 
rule applies to the D.C. Transit that applies to the Du Pont Co. 
with respect to using their power over one market to get into another 
market. 

Mr. Harrts. Since the D.C. Transit System is operating its sight. 
seeing under the regulations of the Public Utilities Commission, what 
would you think about giving the Commission authority to regulate 
and control such operation. 

Mr. Arnotp. I am congentially opposed to the extension of any kind 
of Government control over industries which are going along all right 
competitively. Asa matter of principle I am opposed to it. 

Mr. Harris. You do not mean utilities, do you ? 

Mr. ArNotp. Public utilities are necessarily monopolies, but this 
sightseeing is certainly not. I would be opposed as a matter of prin- 
ciple to regulating monopoly sightseeing regulation. I think it is 
pretty clear from previous testimony that all of the types of rates 
you would have to have for different vehicles would make an impos- 
sible problem in regulation. 

I would be violently opposed to the extension of Government regu- 
lation and price fixing in a field where it wasn’t necessary, and it is 
not necessary in sightseeing. 

Mr. Harris. Mr. Bush, who incidentally has operated this kind of 
business for many years, has called to my attention that historically 
it has been the practice for such companies as this to have charter 
rights and sightseeing privileges. 

Mr. Arnotp. Until this aggressive campaign to utilize monopoly 
resources of the company, I do not think you would necessarily have 
had a section 7 case. Section 7 condemns the acquisition of a new 
company which substantially lessens competition. I don’t think they 
were doing that until last year. I think they certainly are now and if 
permitted to continue it will be to the detriment of the others. 

Mr. Frrepet (presiding. Are there any questions, Congressman 
Macdonald ? 

Mr. Macpona.p. I have just a few. 

I would like to say at the outset, Judge Arnold, that I have been an 
admirer of yours in this field and while you were most active I was 
studying some of your cases in law school. 

Mr. Arno. I appreciate that. 

Mr. Macponap. During the period of time that the company was 
said to have lost $106,000, did any other companies in the District 
lose money # 

Mr. Arnotp. Yes, I understand they did. 

Mr. Macponatp. Do you know to what extent ? 

Mr. Arnoxp. I would have to refer you to other witnesses on that 
because that is just hearsay on my part. They have been suffering 
from this competition very greatly. 

Mr. Macponatp. Is that not the essence of competition? If at a 
time that people who are active in the field on both sides are losing, 
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the public interest is gaining because the public is actually obtaining 
services at a rate that they would not otherwise be obtaining by virtue 
of the fact that there is this competition. 

Mr. Arnotp. Well, let’s take the prosecution of the A. & P. as an 
example. I suppose that during the periods that the A. & P. would 
conduct these price wars in local communities and while they were 
driving the local stores out of business, the public did gain but after 
the elimination of the local stores the public began to lose. 

Mr. Harris. That is right. 

Mr. Arnotp. That is just a familiar monopoly problem. 

Mr. Macvonatp. After an A. & P. came along Safeway or some 
other chain came into competition and it seems to me that the thing 
balanced itself out as far as the public was concerned. 

Mr. Arnotp. At the time of this prosecution they were all in oppo- 
sition and actually since that prosecution, instead of subsidizing in- 
efficient stores, which they were doing—the A. & P. only made 5 per- 
cent on its retail stores and 95 percent on its operations behind the 
stores—in order to get a domination of the market they developed 
supermarkets. That is to the advantage of the consumer and it is 
tough competition. 

Mr. Macpvonavp. Wouldn’t penalizing this company for being big- 
ger, in effect be subsidizing inefficient operators? If I understand 
yesterday’s testimony correctly, one merely has to have a bus and a 
desire and a tankful of gas to go into business. 

Mr. Arnotp. The argument is old that if you let a monopoly alone 
it will be more efficient. That is the time-worn argument. We had 
that with the British in their cartel system and all that sort of 
thing. My answer is they never are. Once you give them a monop- 
oly, payrolls are padded, costs go up, and I do not believe that you 
ever get. out of a monopoly real efficiency or that you ever have. 

Mr. Macponatp. Under our system, Judge, is that not the duty 
of the antitrust division, with which you did so much good work, 
rather than our committee ? 

Mr. Arnon. I am just trying to get this committee to put us in a sit- 
uation where we can go to the antitrust. 

Mr. Macponap. If there is a monopoly, as you say, you have every 
right in the world to go to antitrust. 

Mr. Arnotp. Oh, no. Monopoly is legal. If this be a legal way 
of acquiring one—and it has been suggested that that was the intent 
of Congress—you cannot go to the antitrust committee. 

Mr. Macponaup. They do not have a legal monopoly at all. They 
have a legal monopoly, as you keep saying, in mass transportation, but 
they do not, as of now, have a monopoly in the field of sightseeing. 

Mr. Arnotp. They soon will have one. 

Mr. Macponatp. Then your theory is that there is a clear and 
present danger that there will be a monopoly, is that it ? 

Mr. Arnotp. I do not think there is any question about it. You 
can see this rapid growth. At least there is not only a clear and 
present danger and the actual existence of substantial lessening of 
competition, but that is all the Clayton Act requires. In order to 
dissolve a combination under section 7 of the Clayton Act you need 
simply substantial lessening of competition. That is what Congress 
said. They thought the monopoly was too strict a test. 
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Mr. Macponatp. Yesterday we went through some of the abuses 
that exist and when you actually put them down A, B, C, D, they 
don’t amount to very much except all this talk we hear about package 
deals and so forth, on which I have heard no actual testimony. An 
advantage may be there but it is not apparent in the testimony we 
have had. 

Mr. Arnotp. I am inclined to agree that those are very minor 
things. It is the ability to take a bus and personnel and use them 
in another operation; of course, it would be terrifically difficult ae- 
counting and nobody knows as to how much the bus was in transporta- 
tion and you could take five economists and six accounting machines 
and you could not reach an answer. But the minute they take their 
buses to work in a competitive field they are doing what Congress has 
forbidden in practically all other lines. They are doing a far more 
dangerous thing than duPont was doing with that General Motors 
stock. 

Mr. Macponatp. Would not the solution—you said _you do not ap- 
prove of fixing this by giving the authority to the Public Utilities 
Commission to establish a rate that could not be fiddled with? 

Mr. Arnoxp. I will give you the same two answers. I think it would 
be a terrible deviation from American principle to take a competitive 
industry which can operate competitively and subject it to a rate 
regulation. That seems to me unthinkable. I don’t think regulation 
is possible in this field. There are just too many different kind of 
permutations and combinations. I don’t think it is possible. I think 
it is bad in principle and impossible in practice. 

Mr. Macponap. I want to give some of the other members a chance. 
I will ask just one last question. I have been hearing a good deal 
about this great advertising campaign that this D.C. Transit Co. 
has been putting on. To be perfactly frank with you, the only ad- 
vertising I have ever seen them do is telling the motorists to stay out 
of their lanes. I don’t know exactly what form this great advertising 
campaign takes. 

Mr. Arnoxp. I think the testimony is in the record. 

Mr. Macponarp. Is it the TV, radio, newspapers ? 

Mr. Arnotp. I don’t know, either. 

Mr. Macpona.p. It is continually referred to, that the way they are 
getting this monopoly is through an advertising campaign. To my 
personal knowledge—and I am a resident here about 7 months a year— 
the campaign ismythical. It seems if they have one going on they are 
wasting money or I don’t read the right advertising. 

Mr. Arnoxp. I think there are figures on how much was spent on 
advertising before the committee, aren’t there ? 

Mr. Macponatp. I haven’t seen them. 

Mr. Lerner. My name is Lerner. I am president of the Airport 
Transport and I testified 2 days ago. In this testimony I submitted 
evidence of advertising limousine service, introducing a new service by 
D.C. Transit to Friendship Airport. 

I am no expert on advertising costs, but I estimated that in the 
month of December they spent, conservatively, $3,000 in advertising 
this introduction of this new service. I also further testified that im 
that month the potential business to Friendship Airport from the Dis- 
trict of Columbia, because of my close association with the airlines, 
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was 92 passengers. That means that from a potential income of $184, 


$3,000 was spent. 


Mr. Macponaxp. I personally am of the opinion that limousines and 
sightseeing buses should be treated differently anyway because it seems 
to me they are in a different business. In any event, I was talking 
about this advertising campaign that went to sightseeing and not to 
New York or F riendship. I do not think there will ever be much of 

a mass. market for that. 

Mr. Lerner. Mr. Congressman, there is a gentleman sitting beside 
me who can answer the question on advertising for sightseeing. 

Mr. Friepex. Mr. Staggers? 

Mr. Sraccers. Judge Arnold, I would like to ask one question as to 
what you think the remedy i is. 

You do not want to put them out of the charter or limousine service, 
but only on a competing basis. Is that right ? 

Mr. Arncxb. That is right. 

Mr. Sraccrrs. How do you suggest doing this? 

Mr. Arnotp. I suggest preventing them from utilizing their equip- 
ment and their personnel for part-time sightseeing business, which is 
a tremendous advantage you have. They would then compete on 
exactly the same level that the others do. I have suggested that that 
is what a court would do if the court were free to do it. I can’t ap- 
praise the importance of the others things, but I certainly think they 
are minor. It is the use of the resources and personnel which puts 
them in an overwhelmingly increased competitive position. 

Mr. Sraccers. Could they use their personnel and equipment and 
keep separate books on them ? 

Mr. Arnotp. I don’t know why not. They can’t use any of their 
part-time personnel or equipment. 

Mr. Sraceers. They would have to be full time ? 

Mr. Arnoxp. Yes, an independent operation. 

Mr. Sraccers. That would put them on an equal basis, would it 
not ? 

Mr. Arnotp. That seems to be the only solution. Otherwise I think 
competitive sightseeing is going to be gone. 

Mr. Sraccrrs. I was going to ask if you thought if we took away 
all tax advantages the effect would be the same. 

Mr. Arnovp. I think that is minor. They have voluntarily come 
in ag their gasoline tax. 

Mr. Sraccers. I think that is minor. They have voluntarily come 
in w ith their gasoline tax. 

Mr, Sraccrrs. Then according to your feeling, if they had separate 
bookkeeping and kept the two activities separate you think it would 
be legitimate ? 

Mr. Arnoip. It would be legitimate competition then. 

Mr. Frmeven. Thank you, Judge Arnold. 

(The following letter was later received from Judge Arnold :) 

ARNOLD, Fortas & PORTER, 
Washington, D.C., May 22, 1959. 
Hon. JoHN BELL WILLIAMS, 
Interstate and Foreign Commerce Committee, 
House of Representatives, 
Washington, D.C. 

Dear Mr. WirttaMs: I should like to make a correction in my testimony of 

yesterday before your committee. 
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It has been pointed out to me that I was in error when I answered affirma 
tively to the question as to whether the D.C. Transit System’s rates were syp. 
stantially the same as those of its competitors in charter and sightseeing services, 
I had no firsthand knowledge of this, and was basing my answer entirely on the 
May 20 testimony of the Public Utilities Commission officials. 

The Public Utilities officials were testifying as to the rates submitted, and ] 
was assuming that the rates submitted were the rates charged. I am now ad- 
vised by my client, the Gray Line, Inc., that the rates actually charged by D.c. 
Transit have been substantially less than those of the Gray Line, Inc., and that 
D.C. Transit’s commissions to selling agents have been considerably higher. 
My client informs me that a good deal of testimony on D.C. Transit’s rate 
cutting was presented to the House Small Business Committee in the hearing 


of May 1958, and that there was similar testimony by complainants during the 
first day of your hearing. 


I would, therefore, like to withdraw my statement that the rates charged by 
D.C. Transit and the Gray line, Inc., were substantially the same. 
Very truly yours, 


THURMAN ARNOLD. 
Mr. Frrepet. The next witness will be Mr. Herbert J. DeGraff, 
executive secretary and general manager of the Airline Ground 
Transportation Association. 


STATEMENT OF HERBERT J. DeGRAFF, EXECUTIVE SECRETARY 


AND GENERAL MANAGER, AIRLINE GROUND TRANSPORTATION 
ASSOCIATION 


Mr. DeGrarr. Mr. Chairman and members of the committee, m 
name is Herbert J. DeGraff. I am presently, and have been for the 
past 8 years, employed as executive secretary and general manager 
of the Airline Ground Transportation Association, whose principal 
office is located at 501 Madison Avenue, New York, N.Y. The AGTA 
is a nonprofit corporation made up of 127 active ground transportation 
operators in North America and 6 allied members in England, Japan, 
Cuba, Puerto Rico, Mexico, and Panama. 

More than 70 percent of the airline passengers of North America 
utilizing public ground transportation between downtown areas and 
the airports ride on equipment operated by an AGTA member. The 
principal purposes of the association are the interchange of informa- 
tion, the maintaining of communication between the operators and 
the operators and other phases of the aviation industry, and in con- 
cert to even improve the ground transportation service for the airline 
passenger. 

Our association has long studied the activities of the D.C. Transit 
System, Inc., with deep concern. The cause of our concern is that 
Washington, D.C., as our Nation’s Capital, is continually under the 
scrutiny of our industry, and it is with most others. The precedents 
established here in Washington might well serve as the blueprint to 
be followed by other communities throughout the United States. 

The companies serving the airports to downtown are, for the most 
part, old, pioneer ground transportation organizations, companies 
which have grown with the airline industry from humble beginnings 
to the present status of importance. The operators suffered through 
the days of very little business—and no profits—to a point where 
today they are substantial business people, employing in excess of 
4,000 persons and contributing to our American way of life. Ground 
transportation in North America is the finest in the world today. 
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Today the Airline Ground Transportation Association is deeply 
concerned about the situation in the District of Columbia, where the 
D.C. Transit System is utilizing its profits and resources to try to 
make inroads upon competitive fields, including routes to the airports. 

The fact that D.C. Transit utilizes certain tax and other advantages 
to attempt to compete here in Washington with Airport Transport, 
Inc..—an old, established firm which certainly meets the traditional 
and. historic background as a pioneer ground transportation firm in 
the the truest sense—is, in our opinion, a matter of national concern. 
If this situation is permitted to exist in our Nation’s Capital, how long 
will it be before our small businessmen, the backbone of America, all 
over the United States, will be confronted with similar situations? 

A few weeks ago, New York City was treated to the spectacle of 
0. Roy Chalk proposing to buy the city’s transit system. On April 14, 
the city’s newspaper readers got a glimpse of his outside ego. <Ac- 
cording to the New York Herald Tribune of that date, he made the 
astounding declaration that his great asset is his ability to arouse 

ublic opinion through publicity. He observed that, in Washington, 
D.C., “My linage ran 3 to 1 over President Eisenhower for 3 years,” 
The inference is that he is a greater public figure than the President 
of the United States. Perhaps, the newspapers should start charging 
Mr. Chalk advertising rates. 

Mr. Chalk sought a franchise in New York patterned after the one 
he obtained in the Nation’s Capital—tax exemption, charter and sight- 
seeing rights, higher fares et cetera. His fantastic scheme, which has 
invisible backers, called also for a guarantee for 614 percent on gross 
revenue, after taxes and interest, in combination with periodic fare 
increases. 

The report of Mayor Wagner’s committee described Mr. Chalk’s 
offer as “unsolicited,” “fantastic,” “pernicious” and “having a fairy- 
land quality unrelated to the realities of transit in New York City. 

The committee said that “Mr, Chalk refused to reveal who is asso- 
ciated with him in this enterprise,” and reported it found “there is no 
company at all,” and “There is no evidence of a responsible or experi- 
enced operating company behind this proposal.” 

As the committee analyzed the proposition, Mr. Chalk would be 
guaranteed a profit of $20 million annually, after taxes, or $40 million 


before taxes. In subsequent years, the net profit would be even higher. 
The committee found also that: 





The big problem is getting the proper franchise. As far as I’m concerned, 
the 15-cent fare can stay till doomsday as long as the city guarantees me 6% 


percent return by meeting the deficits. 

Next, judging from Mr. Chalk’s comment to a Boston newspaper 
on April 26, the citizens of Boston and Chicago are due for a specimen 
of his financial wizardry and nonexistent backers. Mr. Chalk says: 


Chicago and London are after me, too. Boston—that’s a natural for limousines. 


The legislation before this committee will prevent D.C. Transit 
from using its assets and personnel in competition with the service of 
any other company. By doing so, it will correct the abuses and evils 
resulting from D.C. Transit’s interpretation of its franchise. 

I appreciate your offering me the opportunity to appear here. 
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Mr. Frieve.. Mr. DeGraff, you stated on page 2 that your associa. 
tion is concerned about the situation in the District of Columbia, 
You mention the airports. Are you referring to Friendship Airport! 

Mr. DeGrarr. Yes. Also, Mr. Chairman, I am referring to a yp. 

cent application made by D. C. Transit for a route between W: ashing- 
ton, D.C., and three airports in New. York City,.as well as publicity 
which we have read about where Mr. Chalk plans on offering a service 
to the Washington, D.C. airport, when it opens in 1961. 

Mr. Friepeu. I just wondered if you were referring to Friendship 
Airport. You know I am very much interested in Friendship, Ja 
airline service to the coast will be started there on the 27th or 29th 
of this month, and on June 7. 

I understand that Capital Transit is advertising a $2 limousine or 
bus service to Friendship Airport. 

What do you think the rate should be? 

Mr. DeGrarr. Any one experienced in the transportation field, Mr. 
Chairman, would know that the load factors, route miles and fre- 
quency of ‘operation would enter into my testifyi ing as to what should 
be the rate. It would take a long time to go into them all. However, 
airports of comparable distance “from cities of comparable potential, 
such as Ypsilanti Airport at Detroit, would be in excess of $2.50 per 
person. 

O’Hare Airport of Chicago is another one. 

Mr. Frieper. We have limousine service from Friendship to Balti- 
more and they do a very fine job. I want to see Friendship utilized 
and I think it will be utilized by the jet airplanes. The only way we 
can do that is to have a reasonable rate. 

Do you feel that a $2 rate will definitely bring about a loss? You 
must consider that passengers right now are at a low ebb; you were 
a pioneer, too, when you first started and passengers were at a low 
ebb and you operated at a loss. Perhaps they have the foresight to 
see that it will result in a big revenue. 

Mr. DrGrarr. It has not. operated that way under similar services 
and I don’t believe anybody could give that service for $2 and make 
a profit or even break even. 

Mr. Frrepet. You think the $2.50 minimum would be the fair rate? 

Mr. DeGrarr. That is the experience of our operators, yes. 

Mr. Frrepen.. Mr. Staggers? 

Mr. Staccers. No questions. 

Mr. Frrepex. Mr. Bush. 

Mr. Busu. Is it not your opinion, going back to your chairman’s 
line of thought, that if too many have the right to go in and furnish 
that service, the first thing that happens is that no one will make a 
profit ? 

Mr. DrGrarr. It goes even further than that. When you have 
what we term in the ~ jargon of our industry open airports where no 
single organization is charged with the responsibility of rendering 
service, you have no service. You are absolutely right. You have it 
in New York City in the taxicab industry and you have other great 
exumples around ‘the country. At 5 o’clock on Friday afternoon or 
9 o’clock on Monday morning if there is any trace of rain, try to get 
a taxicab at one of the three “New York airports. No one is respon- 
sible for rendering the service. 
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Mr. Busu. That is all. 

Mr. Frmeper. Mr. Macdonald. ; aap: son 

Mr. Macvonatp. This is a very minor question indeed, but it is one 
I have had in mind a long time, and I thought I would get a chance 
to ask someone who might know the answer. 

I use National Airport a good deal. If I come out and get a cab 
that has originated in Washington he charges me $1 to go to Virginia, 
$1 or $1.25. If I get a meter cab which has a franchise there it costs 
me $2.50. If I get one of the limousines he doesn’t come out my way. 
What is the explanation for that competitive situation 4 ; ie 

Mr. DeGrarr. I think if that company takes you out for $1 or $1.25 
were charged with the responsibility of rendering a 24-hour a day 
service, 365 days a year, he would be charging you the same thing as 
the present operator is. It so happens that he is out there anyway 
and is not charged with the responsibility. In my opinion, he is il- 
legally taking you as a fair. 

Mr. Macvonap. If you stop the cab it is not illegal, but he can’t 
solicit you. I never did understand that and it has not too much to do 
with this hearing except in a vague way. 

It seems to me that all the people coming before the committee and 
talking about unfair practices may be guilty of them in their own 
field. I was wondering if you had any comment on that. 

Mr. DeGrarr. You are having a situation that will exist and I hope 
you will be riding those beautiful airplanes in to Friendship Airport 
shortly. You have a situation here where 120 or 150 people are going 
to walk off a jet airplane on the Friendship Airport later this month. 
A company is going to be charged with the responsibility of seeing 
that there 1s adequate, safe, and economical transportation available to 
take care of all 150 of those people. You have to be ready to do it 
whether that plane lands at 9 o’clock in the morning or at night or 
1 o'clock in the morning. There are many costs in this business that 
don’t appear because the majority of the times when the passenger is 
at the airport there is business, and it looks like it is that way 24 hours 
a day. 

Mr. Macponaup. Do you know about Mr. Chalk’s statement about 
Boston being a natural for limousines? 

Mr. DeGrarr. I wasn’t there at the time, but I talked to people who 
were there. I think he was referring to the fact that because of the 
proximity of the airport to the city and the ability of the passengers 
to spread out in many different directions it didn’t lend itself readily 
to a bus service and it was a natural, in topographical area for 
limousine service, 

Mr. Macponavp. Was your association active when an enterprising 
gentleman in Boston tried to operate a water taxicab from State Street 
across to the airport? 

Mr. DeGrarr. Yes. 

Mr. Macponavp. It seemed to me that every one was for it except 
the people who were already in business, and they exerted a certain 
amount of pressure and he went out of business, 

I wondered if you knew anything about it. 

Mr. DeGrarr. I didn’t participate in that action. 

Mr. Macponatp. To get to something more important, I have been a 
little confused about the conversations concerning taxation. We have 
heard testimony that the tax on fuel has been paid. 
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Mr. DeGrarr. That is not exactly the fact, as I understand it. 

Mr. Macponatp. Is it not a fact that a lot of these fuel taxes which 
have been paid were rebated in a roundabout way, so that they do not 
become an operating expense of the D.C. Transit Co. ? 

Mr. DeGrarr. As I understand the situation in the franchise, if at 
the end of the fiscal year D.C. Transit has not realized a potential of 
614 percent profit, then at that time they can apply for a rebate on 
gasoline taxes and other real estate and related taxes as well. That in. 
cludes the money that has been paid in on sightseeing or charter 
buses and on limousines. Then after receiving this money back, if it 


still is not enough, they have the right to come in and apply for in- 
creased fares. 


Mr. Macponap. Have they utilized this right ? 
Mr. DeGrarr. To my knowledge I don’t know. 
=_ Macponatp. If they had such a right would they not exercise 
it ¢ 

Mr. DeGrarr. I would assume so. 

Mr. Macponarp. But you do not know? 

Mr. DeGrarr. I don’t know what complete fiscal year under this 
new voluntary tax situation has really existed. This was only insti- 
tuted last July, I believe. . 

Mr. Macponatp. Thank you. I have no further questions. 

Mr. Frriepet. Mr. Jarman? 

Mr. Jarman. The only question I have, Mr. DeGraff, has to do with 
your reference to Mr. Chalk’s efforts to get a franchise in New York 
City. Are Mr. Chalk and his associates operating in any other city 
other than the District of Columbia ? 

Mr. DreGrarr. Not to my knowledge. They are negotiating in 
Pittsburgh and Boston, as I understand it. I assume now that after 
the city administrator issued his reports he has stopped his negoti- 
ations in New York. I believe they are still negotiating in Boston. 

Mr. Macponatp. Did you say Mr. Chalk is operating in Boston? 

Mr. DeGrarr. No; I said he is negotiating or trying to negotiate or 
create a situation whereby he can operate in Boston. 

Mr. Jarman. He is operating in other transportation fields, such as 
the airline field ? 

Mr. DrGrarr. The airline field between New York City and San 
Juan, P.R. 

Mr. Jarman. That is all. 

Mr. Friepen. Mr. Staggers has another question. 

Mr. Sraccers. I wanted to ask your opinion on one thing. 

If the D.C. Transit Co. would divide their company into charter 
service, limousine service, and sightseeing, and kept separate books on 
them and did not ask for any benefits whatsoever, would you have any 
objection to their service as legitimate competition ? 

Mr. DrGrarr. If a formula could be devised whereby a legitimate 
apportionment of cost could be provided, then I assume this bill 
would accomplish all that it sets out to do. That would be my 
assumption. 

Mr. Frrepvet. Mr. DeGraff, I am one of the believers that before 
another month or two rolls around Friendship will be utilized 
considerably. 

Mr. DeGrarr. That is the plan of the airlines, Mr. Congressman. 
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Mr. Frrepet. They will have two flights a day out of Friendship 
to the coast. I’m sure it will be a lucrative limousine service from 
Washington to Friendship. Whoever is operating at Friendship now 
js doing a very fine job and I want to protect them as far as Balti- 
more is concerned. Maybe they should go into Washington, too, but 
it ought to be on a competitive basis, rather than run at a loss and 
charged to a transit company. 

Mr. DeGrarr. I believe so; yes. 

Mr. Chairman, that is about all. Thank you very much. 


Mr. Frrevet. I wish to announce that the meeting will adjourn. 


We are about to go into session on a very important bill. The next 
meeting of this subcommittee will be next Tuesday at 10 a.m. 

For the record I would like to include the statement of William 
F. Lester, deputy to the president, Brotherhood of Railroad Train- 
men, Bus Department. 

(The statement referred to follows :) 

STATEMENT OF WILLIAM F. LESTER, DEPUTY TO THE PRESIDENT, BROTHERHOOD OF 
RAILROAD TRAINMEN, Bus DEPARTMENT 


Mr. Chairman and members of the committee, my name is William F. Lester. 
I am deputy to the president of the Brotherhood of Railroad Trainmen, Bus 
Department. I am here today representing approximately 350 members, all of 
whom are drivers for various motorcoach lines in the Washington-Baltimore 
areas. If members of the committee wish to include Philadelphia—which I 
might say sends a most substantial element of competitive sightseeing and 
charter business to the Washington area—the membership which I am represent- 
ing today is in excess of 1,000 drivers. 

I appear before you in support of the various bills under consideration. Sey- 
eral witnesses have already testified in favor of this proposed legislation on 
behalf of management of various sightseeing, charter and over-the-road carriers 
of passengers, so perhaps it is unusual for the committee to find both manage- 
ment and labor firmly united for this cause. 

At the outset, I should like to point out that the situation with which we are 
all now confronted in the District of Columbia, in the case of the particular tax 
and accounting advantages, is not unique but could arise anywhere throughout 
the country should local transportation monopolies be afforded the advantages 
which D.C. Transit now claims. Small independent carriers and operators may 
well be squeezed out of business by situations essentially similar to that pre- 
vailing in the District of Columbia, and it is in opposition to these, as well as 
the local disadvantages our membership now faces, that I am testifying. 

I should like to emphasize to you the problem is broader than specific injuries 
that might be experienced by local carriers. I own no stock in any company 
affected by the proposed bills; my interest is solely that of the working men in 
our organization, and it is their welfare with which I am primarily concerned. 
In order for my associates and fellow workers everywhere to maintain an ade- 
quate standard of living it is necessary that the companies with which they 
work remain strong and healthy. Indeed, the national transportation policy, 
adopted by the Congress in 1940, provides that all carriers furnishing transpor- 
tation services be afforded an opportunity to compete fairly and without the 
burden of unlawful and unjustifiable disadvantages. I represent approximately 
225 bus and coach drivers in the District of Columbia metropolitan area alone. 
Each of these is directly and immediately affected adversely by the advantages 
enjoyed by D.C. Transit. I feel that we, as well as the carriers by whom we 
are employed, are maintained at a distinct and significant disadvantage by the 
unreasonable favors conferred upon D.C. Transit. 

I will refer to only two of these but they are of tremendous importance to 
all members of the Brotherhood of Railroad Trainmen. By the waiver of certain 
taxes, including motor fuel tax—all of which must be paid by competing car- 
riers—D.C. Transit enjoys a headstart in the race for free competition. It is my 
recollection that this advantage was adopted by the Congress in 1956 as a 
means of assisting the company solely in the furnishing of mass transportation 
for transit riders in the District of Columbia. If the Congress in its wisdom 
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decreed that a mass transportation system required a tax subsidy, I will not 
quarrel with this position; however, it is my further recollection that on the 
basis of statements made at the time, the Congress did not intend that these 
tax advantages should carry over to other services in direct competition with 
private industry. 

Of considerably more importance, I feel, is the advantage enjoyed by Do, 
Transit as a result of being permitted to lump, for accounting purposes, its 
losses on sightseeing, charter and limousine operation with the profits made 
through purely mass transportation activities. As you have already heard, 
D.C. Transit, by its own admission, lost in excess of $200,000 last year as a 
result of its “fringe operations”’—that is, sightseeing, charter and limousine 
service. And where were these losses made up? They were absorbed, as 
members of the committee now know, in the regular transit operations. Jy 
short, the citizens of the District of Columbia, including those I here represent 
and, indeed, you and I, paid these losses with our daily transportation fares, 
Do any members of the committee know of any competing company that could 
sustain such losses, even for a single year? 

The activities of the local transit company directly affect the members ] 
represent in numerous ways. In particular, the sightseeing, charter and limon- 
stne services which I have mentioned have caused serious inroads into the 
business and resultingly into the revenues of all of the carriers operated by 
our group. I understand that recently D.C. Transit has been author'zad to 
induct limousine service between the airports of the District of Columbia and 
New York City. This will further and substantially reduce the revenues, the 
profits and indeed the very employment of members of our organization. I 
cannot overemphasize to you, gentlemen, that for us this is not the difference 
between profits and greater profits, but is for us basically bread and butter. 

We do not feel that management executives of D.C. Transit should be per- 
mitted by the Congress to conduct the so-called “fringe operation” which I 
have been discussing, unless the franchise of D.C. Transit is specifically broad- 
ened to include these operations, and I feel most strongly that if the transit 
company is permitted to do so it will be authorized only on a fair and square 
basis. 

We ask for no advantages over D.C. Transit; rather we want only the basie 
freedom to compete on an equal footage. This we do not now have. If the 
committee is in favor of free competition, if it is in favor of small businesses 
and the keeping of our country strong through the healthy growth of smail 
business, and if it is against special privileges for a few, I fail to see how 
members of the committee cannot report favorably the proposed legislation 
which we are today considering. 

I appreciate the opportunity for having been permitted to express my views 
and the views of approximately 1,000 members of the Brotherhood of Railroad 
Trainmen. Thank you. 


(Whereupon, at 11:55 a.m. the committee was recessed, to recon- 
vene at 10 a.m. Tuesday, May 26, 1959.) 
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TUESDAY, MAY 26, 1959 


House or REPRESENTATIVES, 
SuBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS OF 
THE COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 1334, 
House Office Building, Hon. John Bell Williams presiding. 

Mr. Frrepeu (presiding). The committee will please come to order. 

Our first witness will be Mr. Walter J. Bierwagen, president, Na- 
tional Capital Local Division 689, Amalgamated Association of Street, 
Electric Railway, and Motor Coach Employees of America. 

Mr. Bierwagen, will you come up, please / 


STATEMENT OF WALTER J. BIERWAGEN, PRESIDENT, NATIONAL 
CAPITAL LOCAL DIVISION 689, AMALGAMATED ASSOCIATION OF 
STREET, ELECTRIC RAILWAY & MOTOR COACH EMPLOYEES OF 
AMERICA, WASHINGTON, D.C., ACCOMPANIED BY BERNARD 
CUSHMAN, COUNSEL 


Mr. Brerwacen. I have with me Bernard Cushman, counsel for 
the union. With your permission, I would like to have him join with 
me at the table so that he may respond to any technical questions by 
the committee. 

Mr. Frrepex. Very well. 

Mr. Brerrwacen. Mr. Chairman, my name is Walter J. Bierwagen. 
I am president and business agent of Local Division 689, Amalga- 
mated Association of Street, Electric Railway, and Motor Coach Em- 
ployees of America, AFL-CIO, the duly designated collective-bargain- 
ing agent for the employees of D.C. Transit System, Inc. I appear 
here in opposition to H.R. 2316 and companion bills, H.R. 4163 and 
H.R. 4815, because they have a substantial adverse effect on the em- 
ployees of the D.C. Transit System, Inc., in that they deny them work 
opportunities which have been theirs for well over 30 years. I sin- 
cerely believe that the adverse effect is unintentionally created. I 
certainly appreciate this opportunity to place the facts before you. 

The purpose of H.R. 2316, as indicated in the caption, is to insure 
effective regulation of D.C. Transit System, Inc., and fair and equal 
competition between D.C. Transit System, Inc., and its com- 
petitors. Were these the only effects of the bill, we would not pre- 
sume to be here today. The bill, however, goes far beyond the stated 
objectives and accomplishes other results. 

The bill would prohibit the use by D.C. Transit of bus equipment 
and other assets which provide mass transportation of passengers for 
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hire “in any other service in competition with the service of any other 
company.” ‘The company would thus apparently be prohibited from 
using, on Saturday or Sunday or during the late morning and ear] 

afternoon of a regular weekday, a bus which is used to 
lar local transit service along Connecticut Avenue dur 
ing and evening rush hours. 

The bill also prohibits the use of all personnel employed in regular 
mass transportation service of the company in such other competitive 
work. Thus the bill would apparently prohibit the company from 
assigning Busdriver Jones, who operates on Connecticut Avenue dur. 
ing rush hours, any sightseeing work over the weekend or in“nop- 
rush hours. At the same time, Busdriver Smith, whom the company 
would presumably have to hire to do the sightseeing work, would be 
prohibited from taking out any of the regular local transit work. 
Bus Mechanic Brown could not do preventative maintenance work 
on buses used for sightseeing. Bus Painter White could not paint 
the outside of a sightseeing bus if he painted a regular transit bus. 
All of these would be true notwithstanding the fact that these assign- 
ments, combining the work, have been the regular practice for many 
years. 

It should be noted that several competitors of D.C. Transit System 
for sightseeing and charter work in this area use their mass trans- 
portation equipment, assets, and personnel in sightseeing and charter 
service in the District of Columbia. 

These include the Washington, Virginia & Maryland Coach Co, 
which furnishes mass transportation service in Arlington and Fair. 
fax Counties, Va., and between these points and the District of Colum- 
bia. Another competitor for sightseeing and charter work is the 
Alexandria, Barcroft & Washington Transit Co., which furnishes 
mass transportation in Alexandria, Va., and between Alexandria and 
downtown Washington. Another is Washington, Marlboro & An- 
napolis Transit Co., which furnishes mass transportation service in 
parts of Prince Georges County, and between points in Prince Georges 
County and downtown Washington. Still another is Suburban 
Transit Co., now being operated by Inter-County Transit Corp., which 
furnishes mass transportation service in parts of Montgomery County, 
Md., and between points in that county and downtown Washington. 

Indeed, by and large, it is the practice for mass transportaton com- 
panies throughout the United States to use the equipment and per- 
sonnel employed in mass transportation in charter or sightseeing 
operations as well. 

H.R. 2316 would discriminate against D.C. Transit System and its 
employees by prohibiting D.C. Transit from using its mass trans- 
portation assets, equipment, and personnel in sightseeing and charter 
service, while permitting W.V. & M., W.M. & A., A.B. & W., and 
Suburban to continue to use their mass transportation equipment, 
personnel, and assets to compete with D.C. Transit. This is a curious 
result for a bill which is alleged to have as one of its objectives the 
insuring of fair and equal competition between D.C. Transit System 
and its competitors. 

For well over 30 years now sightseeing, charter, and other ac- 
tivities have been part of the work provided for its employees by 
the company which provided local transit service in the District of 
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Columbia. This was part of our work long before Mr. Chalk, or 
even his predecessor, Mr. Wolfson, came to Washington. It was part 
ef our work long before Congress provided tax exemption under 
eertain circumstances in Mr. Chalk’s franchise. It has been our work 
when there was tax exemption and when there was no tax exemption. 

If the problem sought to be solved by this bill is the allegedly 
favored position of D.C. Transit due to tax exemption of D.C. Transit, 
a reasonable solution would appear to be to seek to eliminate any 
competitive inequality in taxation, and not to take work opportunities 
from employees who have had them for a long time. Basically, the 
uestion of tax exemption is a matter between the management of D.C. 
Transit and the community. It is obviously possible to eliminate 
competitive ee! resulting from tax exemption In many ways. 

H.R. 2322, which passed the House on May 11, 1959, and was 
introduced in the Senate on May 12, 1959 (and referred to the Senate 
District Committee) provides for exemption from mileage tax, gross 
sales tax, compensating use tax, excise tax, and the tangible personal 
property tax, to the same extent that D.C. Transit System, Inc., is 
exempt from such taxes, for all companies engaged in the transporta- 
tion of passengers for hire principally within the “commercial zone” 
of Washington, D.C. 

The commercial zone is defined by the Interstate Commerce Com- 
mission to include not only the District of Columbia itself but also 
substantial areas in Prince Georges and Montgomery Counties on the 
Maryland side (including, for example, Andrews Field and Coles- 
ville) and in Arlington and Fairfax Counties on the Virginia side 
(including, for example, Fort Belvoir and Swinks Mill). 

In the light of approval of H.R. 2322 by the House, enactment of 
H.R. 2316 would now create inequities rather than eliminate them. 
The unreasonable limitation as to work assignments which is imposed 
on the employees of D.C. Transit System, Inc., by this bill is not 
imposed on the employees of any other carrier in the commercial zone. 
The bill would then neither insure effective regulation of D.C. Transit 
System, Inc., nor fair and equal competition between D.C. Transit 
System, Inc., and its competitors, but would only deprive us of work. 

Under these circumstances, approval of H.R. 2316 or-any of the 
companion bills would only create a gross inequity. They should be 
rejected. 

Mr. Chairman, I want to thank you for the opportunity to present 
our formal statement to this committee. 

Mr. Friepvet. Do you have any questions, Mr. Harris ? 

Mr. Harris. No. 

Mr. Frrepet. Mr. Bush? 

Mr. Busu. Mr. Bierwagen, there is only one question I have, you 
say the employees operating equipment on Connecticut Avenue can- 
not move over on some other route in charter service or otherwise. 

Now, what makes that difference? 

Mr. Brerwacen. The language of the bill, as I read it and as it was 
explained to us by one of those witnesses who purported to be one of 
the authors, Mr. Thurman Arnold, who stated very emphatically that 
it was his intention that D.C. Transit System should not be permitted 
to employ personnel part-time in its sightseeing work, so I am 

Mr. Bus. Well, you just picked out Connecticut Avenue? 
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Mr. Brerwacen. Oh, any line in the system. 

Mr. Busu. I wasthinking of the service there. 

Mr. Brerwacen. I only picked that line just as one single line. We 
have a score or more of lines, and this would be true of any of the 
lines. 

Mr. Busu. The bill, of course, is to establish some kind of fair and 
equal competition between the D.C. Transit System and its competi- 
tors. In reading the bill, there is a question in my mind if it goes as 
far as you think it does. You have made a very fine statement as to 
the employees, and I am familiar with that kind of thing. Then your 
swing runs where you can use your help for your mass movement in 
the morning and swing them over to chartered service, and that is 
a great advantage. It isa great advantage to the company and it is 
a greater advantage to the employees. 

Mr. Brerwacen. That is correct. 

Mr. Busu. What the bill is trying to perfect in some manner is 
something that is fair or more fair than what it is now. If we could 
have your help in getting some of that straightened out, we would 
appreciate it, I am sure. 

Mr. Brerwacen. I have suggested that one way of doing it is to 
eliminate the inequities between all parties, not to select just one and 
say, for you there shall continue to be even a greater inequity, namely, 
D.C. Transit. The bill picks out D.C. Transit and says, in effect, you 
shall not do these things, but all other companies in this area may. 

Mr. Busn. Well, you have a different situation here than you have 
in most cities; you will agree to that. Historically, people come from 
all over the country for sightseeing, and it is the seat of our Federal 
Government. Now, we have a situation whereby the Federal Gov- 
ernment is subsidizing the operation in certain respects. If the com- 
pany makes 614 percent, whatever they are allowed, and then loses 
some money through their operation of the charter service, they can 
be forgiven certain exemptions of taxes, is that not right? 

Mr. Brerwacen. Yes. I am aware of the general nature of the 
exemption of those taxes. 

Mr. Busu. So it is much more difficult than the ordinary opera- 
tion in many cities, in that respect, would you not say? I mean, the 
ordinary operators do not have the opportunity to make up or be 
subsidized for any losses they might encounter. 

Mr. Brerwacen. It all depends on the area. For instance, in mu- 
nicipally owned transportation systems, very much the same situation 
prevails, except 

Mr. Busn. Yes, but this is not a municipally operated system. If 
we want to stick to what is before us, it is a corporation, and corpora- 
tions operate these systems throughout our land. Municipal opera- 
tion is an entirely different setup. 

Mr. Brerwacen. I would like to point out this, Mr. Bush, that it 
would seem to me that under those circumstances, with the Federal 
Government and with the population of the citizens of the District 
supporting, so to speak, the mass transportation equipment and per- 
sonnel, having paid for it out of their pockets and contributing to its 
support year by year in the form of subsidization, let us use that word, 
in the form of forgiveness of taxes, it is even more imperative that 
that transit system use that equipment to the fullest extent possible to 
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eliminate this burden upon the people, because to set aside 2,000 oper- 
ators and 1,500 pieces of equipment that have been paid for and it 
must continue to be paid for and say, “This you may not use,” while 

at the same time we develop another system, this would almost seem 
like a massive attempt at featherbedding. 

Mr. Busu. Well, it is my understanding that the present operating 
company has purchased some very elaborate equipment to really go 
into this charter field in a big way. Perhaps each unit is worth 
$40,000, air conditioned and everything that they can put in them. 

Mr. Brerwacen. Yes. 

Mr. Bus. So now, apparently, that is not being charged to the 
charter service, that is being taken out of the revenue from ‘the sched- 
uled service in order to do it, because they do not have that much 
charter service, is that not bom 

Mr. Brerwacen. Well, I do not believe that I am competent to 
really answer that problem; I can only give you my understanding. I 
have been given to under stand that whatever costs are mounted by rea- 
son of the sightseeing, they are sep: rated from the rate structure and 
are not inc luded in their appeals for increases in rates, nor for any 

Mr. Busn. That is a point that has been aw fully hard to get 
straightened out here, because there seems to be a hairline there of 
who has jurisdiction and just how far they have carried on the author- 
ity that they already have. 

“Mr. Brerwacen. z ou mean the Public Utilities Commission ? 

Mr. Busn. Yes, or the ICC, for that matter, in the case of the 
interstate travel. 

Mr. Brerwacen. I am sorry that I could not really be responsive to 
your question on that. 

Mr. Busu. That is all. 

Mr. Frrevet. Mr. Chairman, Mr. Bierwagen, as I understand it, 
ou are only opposed to this bill because of its effect on the employees 
of the D.C. Transit System. In other words, you are not opnosed to 
the theory that D.C. Transit Co. does have advantages over the other 
sightseeing companies? Would you be opposed to the bill if it al- 
lowed the employees to work for other than the D.C. Transit Sy stem ? 

In other words, if someone wanted to use 30 ears for its sightseeing 
company and they only owned about 15, their procedure would be to 
hire 15 others, is not that correct ¢ 

Mr. Brerwacen. I would suppose, and perhaps on part time. 

Mr. Frrepev. Well, then, could not the transit company set aside a 
certain amount of buses for sightseeing exclusively, and if they need 
more, rent them from D.C. Transit System, and still allow the em- 
ployees, if available, to work for that extra time? Is that the only 
opposition that you have to the bill? 

Mr. Brerwacen. I do not want to let it be said that I have—I am 
opposed to this bill because of unfair advantages the company has. I 
would say s they do have unfair advantages, then they should be 
eliminated; I do not think anyone would be in opposition to that. I 
am opposed to any sy stem that would deprive the free use of all of the 
personnel of D.C. Transit System in the pursuit of their normal 
work. 

Now, I am sure that some, perhaps by.some method, lawyers could 
get to work and devise some corporate structure that could do this. 
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But I am not personally knowledgeable as to how that can be done, 
I am sure some drafters could work on it. 

Mr. Frrepei. You know they spend a considerable amount of money 
for advertising. Now, is that separated from the transit system? 
Do you know that? Could you answer that question, whether the 
bookkeeping is kept separate or not ? 

Mr. Brerwacen. I could only answer that in the same degree that 
I have heard it here in the room, that, for instance, $3,000 was spent 
on advertising and was separated out of the books. 

Mr. Friepet. Well, I shall ask you this one question. It has been 
stated before the committee that in 1956, when we passed the bill, or 
gave Mr. Chalk the new charter, that this amount of business was 
around $40,000 a year in 1956. 

Mr. Brerwacen. On that, I should like to correct what I think hag 
been an erroneous statement. My information has been that in that 
final year, D.C. Transit System did over $250,000 worth of business, 
and that was a year in which Mr. Chalk—Mr. Wolfson, I mean— was 
liquidating and getting out and attempting to develop new business, 
This was the loophole. 

Mr. Frreneit. What was that? 

Mr. Brerwacen. In the neighborhood of $200,000. 

Mr. Frrepvev. Instead of $40,000? 

Mr. Brerwacen. Yes. 

Mr. Friepev. For sightseeing in 1956? 

Mr. Brerwacen. That is my information. 

Mr. Friepe.. Well, it has been reported here that their business is 
around $40,000 a year. 

Mr. Brerwacen. No. Perhaps at the time of the hearings on the 
franchise bill, which took place in the early part of 1956, perhaps in 
those first couple or 3 months, there might have been a total of $40,000, 
but during the remaining part of the year, the total of 1956, I am 
advised that it was in the neighborhood of $200,000. 

Mr. Frrepe.. Do you know what it was in 1955? 

Mr. Brerwacen. No. 

Mr. Cusuman. I can give you that figure. 

Mr. Frrepet. Would you identify yourself, please ? 

Mr. Cusuman. I am Bernard Cushman, counsel for division 689. 

As I understand the figures which contain a lumping of contract 
and charter and sightseeing work, so that it would not be able to 
break them down as to just how much for sightseeing, in 1955, Cap- 
ital Transit, then operating, received revenue of $213,557 from those 
operations. That was a year in which there was a strike, which did 
last 52 days. 

In the 714 months of 1956 which immediately preceding the taking 
over by D.C. Transit, Capital Transit received from what they lump 
as charter and contract operations, $203,157. 

Mr. Frrevev. You include all charter service. Was that just for 
the sightseeing buses alone? 

Mr. Cusuman. I do not have such a breakdown. You would have 
to get that from the management. This is from their reports. 

Mr. Frrepvet. In 1956, the contract was $203,000, but I understand 
that around $40,000 of that was just for sightseeing. 
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Mr. Brerwacen. I do not know, but I do not know how, in this 
work, you can separate sightseeing and charter work. They are done 
with the same equipment, the same personnel, in all the various com- 
panies here. 

Mr. Frrevet. Contract work, too. They have contracts, too. 

Mr. Brerwacen. I do not believe that this figure that Mr. Cushman 
gave you included Government contracts. In 1955, I do not believe 
that there were any Government contracts. 

Mr. Frrepet. In 1956, they had Government contracts. 

Mr. Brerwacen. In 1956, if they had Government contracts, it was 
in the very last part of the year, when Mr. Chalk came in, and I am 
not positive that he had that. 

Mr. Frievev. I assure you, we do not want to do anything to hurt 
the employees of the D.C. Transit System if they can make extra 
work. Maybe the bill is not worded right, but something has to be 
done. You just cannot let the Transit System, D.C. Transit System, 
have their buses and have their own mechanies service those machines 
and drive for the D.C. Transit System and have the advantages over 
the other sightseeing bus operators. There has to be some correction 
there. 

Mr. Brerwacen. Well, Mr. Friedel, if that is an inequity, then I 
want to point out to you that there are at least four and perhaps more 
other companies than four, that do precisely the same thing in the 
Washington area. 

Mr. Frrepet. And this bill here will only do it for the D.C. Transit 
System and not include the others ? 

‘Mr. Brerwacen. That is correct. 

Mr. Friepev. That is all, Mr. Chairman. 

Mr. Busu. You referred to mass transportation. Do you mean the 
large movement by these companies morning and evening, or are they 
on scheduled routes daily ? 

Mr. Brerwacen. Any one of these companies I mentioned is on 
scheduled routes daily, 24 hours a day. 

Mr. Busu. And their franchises provide for that ? 

Mr. Brerwacen. That is right, their main business is mass trans- 
portation. 

Mr. Witu1AMs (presiding). Thank you very much Mr. Bierwagen. 

Do you have any questions, Mr. Harris? 

Mr. Harris. Mr. Bierwagen, you did say that you thought that 
there should be an equalization of the tax provisions for these com- 
panies engaged in special sightseeing and charter service ? 

Mr. Brerwacen. Yes. 

Mr. Harris. Now, it is admitted that some of the sightseeing op- 
erations are small operations. You recognize that, do you not? 

Mr. Brerwacen. Oh, yes, some of them are one-bus operations. 

Mr. Harris. Now, the D.C. Transit System is a public utility, char- 
tered to operate mass transportation for the District of Columbia. 
That is the primary purpose, is it not? 

Mr. Brerwacen. That is correct. 

Mr. Harris. Granting that at the time the charter was provided, 
and the Congress did give the charter to D.C. Transit under the con- 
ditions and circumstances that prevailed according to the record at 
that time, including the right to do certain charter and sightseeing 
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business, and that it might continue to do so, the record shows that 
there was very little of that business being carried on by D.C. Transit 
comparatively speaking, something about $40,000 a year in that par- 
ticular phase of it. Of course, their sightseeing business and such 
operations now run into about $500,000 a year, maybe a little more 
The total charter, sightseeing, all extra of such operations, rung be. 
tween about $800,000 and $900,000 a year, as against some $200,009 
you mentioned a moment ago. So there has been a remarkable jp. 
crease in the business of D.C. Transit of sightseeing and so forth. 

Now, it has been testified here that all rates are the same. The 
members of the Public Utilities Commission testified that they re. 
quired everyone to file their rates with them, and everyone was op. 
erating at the same rates. 

Now, it is also admitted that the D.C. Transit operation lost $106,- 
000 in its sightseeing business on a gross of $500,000. Do you think 
that a public utility should be permitted to operate in this manner, 
using its assets, particularly its financial resources, to compete at a 
loss to that extent against everyone else, and have the loss come out 
of the public utility ? 

Mr. Brerwacen. Well, it all depends on what objective is trying to 
be reached. First of all, I would like to correct some things, or 
rather call to your attention, which I thought I had pointed out 
earlier. The $40,000 figure that you were using, Mr. Harris, may be 
correct as far as sightseeing is concerned, I am not knowledgeable. 
I do not know whether they divided that out in 1956. The $500.000 
figure that is being used now is the total charter and sightseeing. The 
$800,000 figure includes the contract work, Government. contract work, 
not necessarily involved, I believe, in this particular bill. 

Mr. Harris. It includes all charter, contract, and so forth, extra 
business by the company. 

Mr. Brerwacen. Yes. 

Now, as to the question of the losses, it would seem to me that it is 
important to keep in mind as to whether or not the losses of the transit 
company would not be greater if it were not for the sightseeing and 
charter work. 

Mr. Harris. Now, you are putting a new quirk on this. We are not 
talking about the losses to the transit company. It is alleged that the 
transit company has made money, and it is a fact that the transit 
company has made money over the last couple of years. 

Mr. Brerwacen. Yes. 

Mr. Harris. Now, we are talking about the loss in the charter op- 
erations, which is charged to the transit company. If the transit com- 
pany was operating at a loss in its other business, why, then it could 
not stay in business. 

Mr. Brerwacen. Yes. I am not certain that the loss is being 
charged to the transit operation.. I have understood from the testi- 
mony and from such information that I have been able to glean from 
time to time that the profits and the losses are taken out of the— 

Mr. Harrrs. You are talking about ratemaking purposes. Now, 
I am talking about the total loss and who sustains it. 

Mr. Brerwacen. Well, I do not know that anybody can be insulated 
against loss, as it was testified here that there were others that lost 
here last year, also. None of us can insulate a property against loss. 
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Mr. Harris. You are not answering my question, though. I asked 
you do you think that one engaged in a public utility mass transporta- 
tion for the District of Columbia, which is recognized to be a rather 
substantial operation, should subsidize the charter and sightseeing 
josses of that same company when it is competing against other people 
inthesame business? __ 

Mr. BrerwaceN. [ think that that is a judgment that a manager 
must make for himself in order to come out with the best possible 
profit for himself, total. It would not be equitable, it seems to me, to 
say to a manufacturer of an automobile that you cannot make trans- 
missions for sale for repairs of automobiles, you must make automo- 
biles or, if he develops some other use of his machinery, you could not 
deny that person that opportunity. 

ere is a transit company that wants to make the most effective 
use of its manpower and its equipment to bring about the best possible 
utilization of that equipment and personnel and the best possible profit 
for itself. I do not see how we can—— 

Mr. Harris. Well, Mr. Bierwagen, it seems to me you are trying to 
give an excuse why they should continue to do this, instead of answer- 
ing the question whether you think it should be done. If you do not 
want to answer the question, why, you just say so. 

Mr. Brerwacen. I could not answer it. I do not know how to ans- 
wer that question. 

Mr. Harrets. All right, that is all. 

Mr. Frrevet. Will you yield? 

Mr. Harris. Yes. 

Mr. Friepev. Mr. Bierwagen, as I said before, I thought you were 
just interested in keeping your employees in work ? 

Mr. BrerwaGeN. Yes. 

Mr. Friepev. You do not feel that the transit company or a public 
utility should have tax advantages over another competitor, do you? 

Mr. Brerwacen. No; we would like to have fair play all the way 
around. 

Mr. Frrepet. You are interested only in keeping your employees 
working ? 

Mr. Brrrwacen. That is correct. 

Mr. Frreve.. And if you can separate the sightseeing from the 
transit system, would you have any objection to that? 

Mr. Brerwacen. So long as it did not hurt our work opportunities. 

Mr. Friepe.. That is all you are interested in, that the employees 
are able to work ? 

Mr. Brerwacen. That is all that we are narrowly interested in, 
the work opportunities. We do not want the Congress to take that 
away from us, but we think the problem of taxes and inequalities in 
competition is something that should be dealt with by the Congress 
and by the community with the transit company. We are not particu- 
larly terested in that portion. 

Mr. Frrepet. It has been stated that D.C. Transit System is the 
largest sightseeing operator in the field in the District of Columbia. 
Is that correct ? 

Mr. Brerwacen. Not to my knowledge. 

Mr. Frrepev. They are not? 
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Mr. Brerwacen. No. My information is that the Gray Line in 195 
did almost twice as much business in sightseeing and charter work: 
that all of the several competitors, substantial competitors, did 31, 
times as much as D.C. Transit did in sightseeing and charter work 
I think we can give you the precise figures, if you like. I think we 
have them available. 

Mr. Frrepev. I would like that for the record; yes. 

Mr. Cusuman. Our information is that the 1958 charter and sight- 
seeing revenue for Gray Line was $982,987. For W.M. & A., $331,099. 
for A.B. & W., $164,915; for the Arnold Line, sometimes known a 
W.V. & M.—really, W.V. & M., sometimes known as the Arnold 
Line—$103,578 ; and for Atwood’s, $251,997. 

Mr. Frrepet. Do you know if they own all their equipment, or do 
they have to rent some of their equipment at times, according to their 
service ? 

Mr. CusuMan. I would not be able to answer that on my personal 
knowledge as to whether they own all of their equipment or not; I do 
not know. I have not checked that point. 

Mr. Wiu1aMs. Are the figures you just gave the gross income for 
sightseeing ? 

Mr. Cusuman. Well, revenue. Not income, necessarily, but 
revenue. 

Mr. Witu1AMs. From sightseeing ? 

Mr. CusuMman. Sightseeing and charter combined; not just sight- 
seeing. 

Mr. Frrepev. That is all, Mr. Cushman. 

Mr. WixuraMs. Mr. Bierwagen, I presume that the employees of 
the Capital Transit Co. are organized ? 

Mr. Brerwacen. Absolutely, or I would not be here. 

Mr. Wiu1aMs. But not the Gray Line? 

Mr. Brerwacen. Gray Line is organized. They are organized bya 
sister local in our own international. 

Mr. Wiiutams. What percentage of the sightseeing business in 
Washington is organized 

Mr. Brerwacen. The only one substantial company that I know of 
that is not organized is Atwood. 

Mr. Wiu1ams. Atwood ? 

Mr. Brerwacen. Yes. Now, there are other small companies, the 
one-bus and two-bus operations; they are not organized. But all of 
the companies are organized except Atwood. 

Mr. Wiu1aMs. Do you know what the position of the employees of 
the Gray Line, for instance, might be with respect to this legislation? 

Mr. Brerwacen. No, I could not really be responsive to that, except 
by hearsay. I believe that one of their officers is going to appear 
before this committee along those lines. 

Mr. Wriu1aMs. Good. 

Mr. Brerwacen. I understand that they are supporting the bill, but 
I would not be absolutely knowledgeable on that. . 

Mr. Frrepev. In other words, they would not be affected by this 
bill; it is only directed to D.C. Transit System, is that right ? 

Mr. Brerwacen. That is correct. 

Mr. Wi1ams. They would not be affected except to the extent of 
the business that might be thrown to their concern by this legislation. 
They would be affected to that extent; would they not? 
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Mr. Brerwacen. That is correct. They would eliminate some com- 
petition, which would leave the narrower field for the same amount of 

k. 

i. WituiaMs. You do not know how the organizations represent- 
ing any of the other and, you might say, smaller groups would feel 
about this, do you ? 

Mr. Brerwacen. I had contacted the W.V. & M. group and the 
W.M. & A. group and they informed me that they were taking no 

ition on the legislation. 

Mr. Witu1aMs. Of course they are, in a sense, utilities themselves ? 

Mr. Brerwacen. Yes; they were concerned that the bill might be 
twisted around to the point where they would also become involved. 

Mr. Witu1ams. Now, how many members of the union do you have 
working for Capital Transit ¢ 

Mr. Brerwacen. There are 2,750 people, of which 250 are directly 
involved in this sightseeing, not necessarily full time. They do this 
periodically, during the sightseeing season and during the year. All 
of the other people are indirectly involved, because it enlarges their 
work opportunities, overtime work, and so forth. 

Mr. Witu1ams. How about the Gray Lines? How many union 
members do they employ ? 

Mr. Brerwacen. I understand around 60 or 65. 

Mr. Witu1aMs. Around 60 or 65? 

Mr. Brerwacen. Yes. 

Mr. WituraMs. Then, of course, it is to your interest to look after 
the greatest number? — ; 

Mr. Brerwacen. It is my duty to look after the interests of the 
membership of division 689. 

Mr. WituraMs. So if it advances the cause of the 2,700 of D.C. 
Transit and might jeopardize the cause of the 60 Gray Lines, for 
instance, then you would feel it your duty and responsibility to advance 
the cause of D.C. Transit; is that correct? 

Mr. Brerwacen. No, no; I am not seeking—I am not the originator 
of this bill. 

Mr. Witui1aMs. I understand that. 

Mr. Birrwacen. I never sought any legislation along these lines. 
We are only seeking to protect the interest of the membership of 
division 689. If by any kind of chance whatever the interest of all 
the other organized employees of this area is advanced, I am all for it. 

Mr. Witirams. Well, I think we all are. 

Mr. Brerwacen. Yes. 

Mr. Witutams. Are there any further questions ? 

Mr. Busu. No; I have none. 

Mr. Friepex. No. 

Mr. Wiix1ams. Thank you very much, Mr. Bierwagen. 

Mr. Brerwacen. Thank you, Mr. Chairman. 

Mr. Wixu1ams. Before we call Mr. Ray Boyle—is he here? 

Mr. Boyir. Here, Mr. Chairman. 

Mr. Witu1Ams. Come around, Mr. Boyle. 

While you are on your way around, I have a letter from Judge 
Thurman Arnold, who testified before the committee last week, which 
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I think should properly be read into the record and included at a point 
immediately following his testimony. 


(Mr. Williams then read the letter which appears on p. 171.) 
Mr. Wiu1aMs. Mr. Boyle. 


STATEMENT OF RAY BOYLE, REPRESENTING LOCAL 1138, AMAILGA- 
MATED ASSOCIATION OF STREET, ELECTRIC RAILWAY & MOTOR 
COACH EMPLOYEES OF AMERICA, AFL-CIO 


Mr. Bortz. Mr. Chairman and members of the committee, my name 
is Ray Boyle. I am a member of Local 1138 of the Amalgamated 
Association of Street Electric Railway & Motor Coach Employees of 
America, AFL-CIO, and I have been designated as its representative 
to appear here in support of H.R. 2316 and companion bills, 

Our association represents the operating employees of the Gray 
Line, Inc., Washington, D.C. We have had an employment contract 
with the Gray Line, Inc., for 21 years. This agreement covers, in 
addition to wages and working conditions, a health and welfare plan 
for employees and their dependents, life insurance, and pensions. 

Our agreement, the benefits, and the very jobs of our members are 
in jeopardy as a result of the inroads upon our business by the D.C. 
Transit System. We earn our livelihood in charter, sightseeing, and 
limousine services. The D.C. Transit System is a large mass transit 
operation, and its employees are not dependent on sightseeing. 

We are the victims of the D.C. Transit System’s headlong invasion 
of the charter and sightseeing field. A large part of charter and 
sightseeing work that was formerly done by members of our local 
has been transferred to the employees of the D.C. Transit System. 
Distress and hardship are being spread among our members and their 
families with a rapidity and certainty which none of us can evade. 

The income of our members for the period of January-April 30, 
1959, is less than 50 percent of the income they received for the same 
period a year ago. 

The D.C. Transit System has tremendous advantages over its com- 
petitors. Some of them are as follows: 

1. A legal monopoly in mass transportation. The corporation can 
compete with us, but we can’t compete with it in mass transportation. 

2. Huge tax exemptions, which, I understand, amount to over $1 
million per year. 

3. Capital, which is readily attracted because of its protected mo- 
nopoly and tax exemptions. 

4, Physical resources of its mass transit monopoly : Over 900 buses, 
plus 100 air-conditioned buses on order; 500 streetcars, real estate, 
shops, tools, office equipment, et cetera. 

5. Manpower resources, employed to sustain the mass transit mo- 
nopoly and available for utilization in sideline businesses—such as 
engineers, mechanics, accountants, bookkeepers, dispatchers, cleaners, 
washers, clerical help, 1,900 busdrivers, et cetera. 

6. The opportunity of dual use of manpower and equipment. 

7. The opportunity to utilize mass transportation business overhead, 
executives, directors, staff, and others to further the corporation’s 
invasions of other fields. 


a a ae ee 





int 


OR 
me 
ed 


ve 


ay 
ct 


an 
Te 


nd 
sit 


on 
id 
al 


ir 
le. 
0, 
ne 





REGULATION OF D.C. TRANSIT SYSTEM, INC. 191 


8, Promotional resources—such as large advertising appropriations, 
and advertising signs on the inside and outside of 900 Thiod and 500 
streetcars, which operate over the city streets with a captive audience. 

9, Communications resources—such as, a, telephone network and the 
personnel for its operation, including a tieline with New York, and a 
two-way short wave radio and the personnel for its operation. 

10. The purchasing power of a mass transportation monopoly, with 
annual revenue of about $25 million. When the corporation uses 
outside vendors, its large buying power enables it to purchase equip- 
ment, supplies, motor fuel, tires, insurance, et cetera, at lower prices. 

11. The advantage of sheer economic might in community and cus- 
tomer relationships. 

Ours has been, until recently, a fine way of life—interesting work, 
leasant associates, and earnings that we could live on. Now, disaster 
as struck. Our employer’s existence is imperiled, our livelihood is 

threatened, and our future is uncertain. We now dread reading the 
newspapers lest we be confronted with the unwelcome tidings of fur- 
ther encroachment of the D.C. Transit System. 

Most of us feel that we have found our niche in life in the sightseeing 
field. I have been an operating employee of the Gray Line, Inc., for 
more than 10 years. My job is that of a combination guide-lecturer, 
which simply means that I lecture while I am driving. 

I am truly happy with my station in life. As a fourth-generation 
native of Washington, I take great pride in being able to give interest- 
ing and informative lectures to visitors to our Nation’s Capital. I 

ess a rather extensive library of Washingtonia—dealing with the 
city and the man. 

At the risk of being called immodest, I wish to state that, in past 
years, when our company was the recipient of considerable high school 
tour business, my services were sometimes specifically requested by 
principals, teachers and chaperons, because they appreciated the 
efforts I expended in behalf of their pupils. This was a source of great 
satisfaction to me. The letters and other rememberances I received 
from those youngsters are some of my most cherished possessions. 

Mine is the story of just one member of our association. Ours is an 
organization of men who have been a part of the Washington sight- 
seeing scene for many years. We enjoy promoting interest in our 
Nation’s Capital and our Government—its history, and functions. 
We try to give our visitors informative, entertaining facts about the 
Congress, the Presidents, the White House, the Constitution, the 
Capitol, the executive departments, the agencies, the Supreme Court, 
the monuments, and the buildings. For, we firmly believe that, if 
our people know their heritage of freedom of thought, freedom of 
worship, freedom of enterprise, and freedom to participate in repre- 
sentative government, they will value and defend it against any ideol- 
ogies which would attempt to undermine those freedoms. 

We respectfully urge you to support the legislation before this 
committee. As we understand it, the legislation will equalize com- 
petition in charter and sightseeing in the District of Columbia. 

If I have shown any excessive feelings, I hope I shall be pardoned in 
consideration of the deep interest my brothers and I have in survival. 
Thank you for permitting me to appear here. 
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And if I may, I would like to make one statement re 
last witness. Part of his salary is paid for by the men of 
zation who are now out of work, but they still pay the du 
his salary. 

Mr. Witt1aMs. That cohcludes your statement, Mr. Boyle? 

Mr. Boye. Yes, sir. 

_ Mr. Witu1ams, Mr. Boyle, what was the employment of Gray Lines 
in 1956 when Capital Transit was taken over by D.C. Transit? 

Mr. Borie. What was the employment ? 

Mr. Wiiams. Yes. 

Mr. Borie. The number of men that we had working? 

Mr. Wituiams. Yes. 

Mr. Borie. Approximately 61 or 62. 

Mr. WituiAMs. What is the employment level today ? 

Mr. Boyte. It keeps dropping every day, because the men do not 
have any work. It was 48 the other day. 

Mr. Wituiams. And you attribute that to what you term unfair 
competition on the part of D.C. Transit ? 

Mr. Bortz. Well, there is no other place to lay the blame. 

Mr, Witu1ams. Did you happen to know what the 1956 gross rey- 
enue of Gray Lines was? 

Mr. Boyze. No, sir, I do not know the actual amount of gross 
revenue. 

Mr. Wiuu1aMs. Do you know whether it has dropped off since 1956? 

Mr. Bortz. Obviously. 

Mr. Wituiams. Do you know whether Gray Line operates the same 
number of buses today that it operated in 1956? 

Mr. Boyte. Yes, sir, they do not. They do not have the work for 
them. They are sitting over on the lot, depreciating. 

Mr. Wituiams. Mr. Bush? 

Mr. Busu. During the time that you were enjoying more of the 
business, did you have any complaints about the service that you were 
rendering ? 

Mr. Borie. Any type of business that deals with the public, you 
will always have somebody who will complain, no matter how perfect 
it is. 

Mr. Busu. Do you think those complaints contributed in any way 
to the loss of business ? 

Mr. Boyte. Maybe I did not understand your first question, 

Mr. Busy. Well, you answered it. 

Mr. Bortz. I thought so. 

The complaints of the people who use our services ? 

Mr. Busu. That was what I meant. 

Mr. Bortz. No, sir. 

Mr. Busn. In other words, were you giving good, efficient service 
to the public through the years? 

Mr. Bortz. Yes, indeed. 

Mr. Busn. And there was no reason for them to complain? 

Mr. Boye. That is what we are in business for, sightseeing only. 

Mr. Busu. And there was no reason to complain ? 

Mr. Boye. No, sir, no reason for complaints. 

Mr. Busu. Therefore, the only reason that you feel has caused the 

loss of employment and revenue is because of the competition that 
has been brought into play by the D.C. Transit System ? 
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Mr. Borie. Why, certainly ; there can be no other answer to our loss 
of business. 

Mr. Busu. That is all. 

Mr. Wit1aMs. Would you yield for this one question ? 

Mr. Busu. Yes. 

Mr. Wiuu1aMs. Do you know how the others have been affected, 
what we might term independents or the smaller sightseeing concerns? 
Do you know whether or not they have been reducing their level of 
employment 2 

Mr. Borie. The effect upon them has just been in a slight degree 
so far. In other words, in the sightseeing business, there are two types 
of operation, regularly scheduled tours, where you pick up at various 
hotels adults and conduct regular tours; then the special business, 
which is what the D.C. Transit System has concentrated upon; that 
js, groups, high school groups for the most part, that come to this city. 
However, they are working insidiously upon the regular business, the 
scheduled trips from hotels. But their big plunge right now has been 
into the special business or wholesale business. I understand they 
have sent representatives throughout the country to all high schools. 

Mr. Wituiams. Mr. Bierwagen testified that the same benefits or 
the same tax exemptions and so forth are given to the W. M. & A. Lines 
and one other line, I forget the name. Now, do you feel that if this is 
done with respect to D.C. Transit that it should also be done to them ? 

Mr. Borie. The testimony he gave was concerning the bill that 
was just recently passed in the House ? 

Mr. Wiiu1aMs. I had his testimony in front of me somewhere, but 
he made reference to the fact that this legislation would be diserim- 
inatory. 

Mr. Borie. For gross receipts ? 

Mr. Wiui1aMs. He made reference, or rather, he suggested that 
this would be discriminatory, in that these other concerns would be 

rmitted to continue unbridled with these same benefits. Now, 
is that a correct statement ? 

Mr. Boye. I do not think that could be a correct statement; these 
other companies are not subsidized. Of course, they are in the mass 
transportation business. I am here on behalf of the employees of 
Gray Line who are not in the mass transportation business. We are 
solely in the sightseeing and charter work business. 

Mr. Witu1aMs. Here is his statement. He says this bill would— 
discriminate against D.C. Transit System and its employees by prohibiting 
D.C. Transit from using its mass transportation assets, equipment, and per- 
sonnel in sightseeing and charter service, while permitting W.V. & M., W.M. & A., 
A.B. & W., and Suburban to continue to use their mass transportation equip- 
ment, personnel, and assets to compete with D.C. Transit. 

Would you like to comment on that ? 

Mr. Boyir. All I can say is this, In the first place, I do not rep- 
resent any of the employees of those mass transportation outfits. 
But they do not have the advantages of operating here in the city 
that D.C. Transit has. 

You see, I am representing Gray Line employees, and we are the 
ones who are most directly and adversely affected by these encroach- 
ments of the D.C. Transit System. 

Mr. Witi1aMs. Do I understand that these others are chartered or 


licensed by the ICC? 
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Mr. Bortz. Yes, sir. 
If I may elaborate just a moment on the phase of the sightseeip 
business that they are in, as well as the biggest part of it that DC 
Transit is in, in the spring of the year, roughly from the last week jp 
March until the second or third week in June—I believe the figures 
are somewhere around; this is an approximation—over 400,000 high 
school children descend upon our city. 

Mr. Wittt1aMs. I believe that many descend on my office. 

Mr. Borie. Then you know what I mean. That constitutes the bulk 
of the business in contention at the moment. 

Now, this is a very seasonable business as far as those operators are 
concerned. I should say that they do 60 or 70 percent of their business 
in a 10-week period. Now, our company engages in sightseeing and 
charter work the year around. We do not just go in for the rush and 
skim off the gravy such as these others do. We are in it year in and 
year out. That is why we have to build up to keep an efficient organ- 
ization; we have had to build up the finest business. Naturally, we 
use the—the best hotels want our service. If you were a hotel man- 
ager, you would not take someone that came along and did it once a 
year in the springtime, you would want an efficient operator who did 
it all year around. That is the business I am up here on behalf of, 
my fellow workmen, to try to keep us in business. 

Mr. Wirtu1AMs. Mr. Friedel? 

Mr. Frrepet. Mr. Boyle, do you know whether the passenger or 
pupil volume decreased in the last 2 years? Is it the same level, or 
has it increased ? 

Mr. Boyte. I am of the opinion, from looking at the number of 
buses up and down the Mall, that it is gradually increasing. Now,a 
great deal of this business comes in their own buses. The business we 
are discussing here largely comes on the railroad. 

Mr. Frrepex. Let us keep_it to the local business. Do you feel that 
it has increased since 1956 ? 

Mr. Boyte. I believe it has increased. 

Mr. Frrepen. You believe it has increased. Yet your service has 
dropped around 50 percent ? 

Mr. Boyte. I do not know how the service has dropped, but I know 
the salaries have dropped. 

Mr. Frrepeu. Does there ever come a time when you get a rush and 
have to hire buses or rent buses? 

Mr. Boyte. Yes, sir. 

Mr. Frrepet. Do they have a minimum rate that you rent them for? 

Mr. Bortz. I believe they do. 

Mr. Frrevev. Does the D.C. Transit Co. charge the same rate that 
you do for the students ? 

Mr. Boyrte. I am not in a position to make an unequivocal state- 
ment on that question, but I do believe that their rates are considerably 
lower than ours, or any ethical operator. 

Mr. Frmepex. You have no figures? 

Mr. Boyte. I do not have any figures, no, sir. I am just a bus 
driver. 

Mr. Frrepet. Do you think they get the business because of cheaper 
rates or because of better equipment, or their advertising. What is it 
that you can put your finger on? 
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Mr. Bortz. They are selling price. 

Mr. Frrevet. What is that? 

Mr. Bortz. They are just selling price; rates are cheaper. 

Mr. Friever. If the Transit Co. were on the same rate as yourself 
and they were charged for these sightseeing buses, and they would 

ay the Transit System for the use of those buses to keep it separate 
and distinct from the D.C. Transit System, would that be fair com- 
tition 

Mr. Borie. That would be fair competition. 

Mr. Frrepev. Then I assume that if we can correct the language of 
the bill, you would not be opposed to the amendment? In other 
words, you have no objection to competition if it is kept fair and 
equitable. We do not want to deprive the busdrivers of work. Did 

ou ever hire drivers from the Transit System ? 

Mr. Bortz. Only in the direst emergencies. 

Mr. Frrepvev. But you have used them ? 

Mr. Boyte. Yes, sir. 

Mr. Friepev. Under this bill, D.C. Transit System drivers would 
not be permitted to drive sightseeing buses. 

Mr. Boyxe. As I understand it, under this bill, they are going to 
set up a separate ee y. 

Mr. Friepet. This bill prohibits them from driving any other buses 
if they work for the Transit System. 

Mr. Boye. Yes, sir. 

Mr. Friepet. And you would not be in favor of a bill that strong, 
would you, as far as the work is concerned ? 

Mr. Bortz. Well, I do not think I am in a position to state, be- 
cause I do not know all of the aspects of the bill, and I would not 
want to make an open statement now. 

Mr. Friepex. That is all, Mr. Chairman. 

Mr. Witurams. Mr. Bush? 

Mr. Busn. The Gray Line is an operating company doing charter 
work only, is that right? 

Mr. Boye. Sightseeing, charters, and racetrack work. 

Mr. Busu. Do they do any contract work? 

Mr. Bortz. We did anil we were underbid by D.C. Transit, at a 
figure that they could not possibly make money on. We used to run 
Government contracts, and we were very happy for that, because that 
was year around work, and in the wintertime, the sightseeing business 
is very slow. But D.C. Transit took it away by underbidding us at 
a figure we could not compete with, costwise. 

r. Busn. Did your company do anything in other cities to promote 
groups to come into the city by some form of transportation, and then 
use your sightseeing tours to see the city ? 

r. Borie. Not the Gray Lines Associated. The national Gray 
Line is more directed at the adults, individual tour business. 

Mr. Busu. Does the D.C. Transit System have such a plan that they 
have personnel stationed in these other cities ? 

Mr. Boyre. I understand that they are flooding the country with 
advertising, that they have men out contacting high schools, tourist 
agencies, and every possible source of business. Now, that is hearsay; 
I could not swear to it. But probably, if you looked into it, you would 
find out that there is a lot of money going out in the country for that 
sort of thing. 
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Mr. Busn. I think that is all. 

Mr. WitxtaMs. Do you have any more questions, Mr. Friedel? 

Mr. Frreper. No, sir. 

Mr. Wiiu1ams. Thank you very much, Mr. Boyle. 

Mr. Frieper. Just one question, before he goes, Mr. Chairman. 

There is one statement, there, Mr. Boyle, under No. 2, “The Transit 
Company has used tax exemptions which I understand amount to over 
$1 million per year.” 

Could you elaborate on that a little bit ? 

Mr. Boyre. That is what I understand. Now, I probably could, 
if I had the time and went into it, find out ev erything that they save 
on, and I am sure I can justify that figure. But at the moment, I am 
not prepared. 

Mr. Frrepet. Could you furnish this for the record ? 

Mr. Boyte. I certainly shall, yes, sir. 

Mr. Frriepev. I ask that this information be inserted in the record, 

Mr. WituiaMs. [ amsorry, Mr. Fr iedel, I did not hear you. 

Mr. Frrevet. He made a statement in his prepared statement that 


huge tax exemptions, which he understands amount to over $1 million 


a year, were available to D.C. Transit, and I want the breakdown for 
that figure. 
Mr. Wiit1aMs. Can you submit that figure ? 
Mr. Boyze. I shall endeavor to do that as soon as possible. 
Mr. Wiuiu1ams. Thank you, sir. That will be inserted at this point. 
(The material referred to follows:) 


DIVISION 1138, 
AMALGAMATED ASSOCIATION OF STREET ELECTRIC RAILWAY 
& Motor CoacH EMPLOYEES OF AMERICA, 
Washington, D.C., May 27, 1959. 
Congressman JOHN BELL WILLIAMS, 
House Interstate and Foreign Commerce Committee, 
Washington, D.C. 


DEAR CONGRESSMAN WILLIAMS: This refers to Congressman Friedel’s in- 
quiry of yesterday regarding D.C. Transit’s tax exemptions. 

As I understand it, D.C. Transit is exempt from the following District of 
Columbia taxes: 

. The franchise tax. 

. Tax on stock in trade of dealers in general merchandise. 

The gross sales tax. 

. The compensating use tax. 

. The excise tax upon issuance of titles to motor vehicles. 

. Taxes imposed upon tangible personal property. 

. The mileage tax. 

. The motor fuel tax, if the corporation fails to show a 614 percent re 
turn on its rate base after taxes. 

9. Real estate taxes, when the corporation qualifies on the bus conversion 
program (according to newspaper stories, this saving will be about $140,000 
annually). 

According to the prospectus of the D.C. Transit System, Inc. of Delaware, 
dated April 16, 1959, for the calendar year 1958, the gross receipts tax exemp- 
tion amounted to $501,000. For the 12 months’ period ending August 31, 1958, 
the gasoline tax exemption amounted to $361,962.18 (p. 9). 

Thus, the exemptions on real estate taxes, gross receipts tax, and motor fuel 
tax total over $1 million annually. I have been unable to get figures on the 
other six taxes from which D.C. Transit is exempt, but have been informed that 
the PUC and the D.C. Transit System can furnish them to your committee. 

I shall appreciate your adding this letter to my testimony of yesterday. 

Sincerely, 


G0 ISD OUR CO DD 


Ray Boye. 
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Mr. Wuu1aMs. I understand we also have a report from the De- 
artment of Justice that should be included in the record along with 
the other agencies’ reports, at the outset of the record. This report 
contains no recommendation. 
Is Mr. Baker here ? 
(No response. ) 
Mr. WittiaMs. Mr. D. J. Hyman—is he here? 
(No response. ) 
Mr. Wuu1aMs. Is Mr. David S. Stone here? 
(No response. ) 
Mr. Witu1aMs. Are any of these gentlemen here: Mr. Hyman, Mr. 
Stone, Mr. Baker ? 
(No response. ) 
Mr. Wuiu1AMs. Mr. Chalk? 


STATEMENT OF JOHN R. SIMS, JR., ASSISTANT GENERAL COUNSEL, 
D.C. TRANSIT SYSTEM, INC. 


Mr. Sims. Mr. Chairman, I am John R. Sims, assistant general 
counsel of D.C. Transit. Mr. Chalk is not here. It was our under- 
standing that we would have an opportunity to review the testimony 
before going on. 

Mr. Wiuu1AMs. I do not know what might have given you that 
understanding. 

Mr. Sms. I did not have the conversation with the chairman. 

Mr. Witxi1ams. You were specifically informed—I do not know if 
it was you talking with me or someone else. 

Mr. Sms. I did not, sir. 

Mr. Witu1AMs. I was asked that question last week, and Mr. Chalk 
was definitely scheduled to be here today. 

Is Mr. Flanagan here ? 

Mr. Stms. No, sir, he is not here either, sir. 

Mr. Wiu1aMs. Could you have those gentlemen here tomorrow ? 

Mr. Stms. Yes, sir, we shall have both of them here. 

Mr. Witurams. Mr. Archie Bradshur Davis, is he here ? 

(No response.) 

Mr. Witti1ams. I find that we have six witnesses scheduled for to- 
day who are not present. The committee has: no alternative but to 
adjourn until tomorrow morning, at which time we shall try to pro- 
ceed with these hearings. 

Is there anyone in the room who would like to be heard ? 

(No response. ) 

Mr. Wituiams. The committee will adjourn until 10 o'clock 
tomorrow morning. 

(Whereupon, at 11:25 a.m., the subcommittee recessed, to reconvene 
at 10 a.m., Wednesday, May 27, 1959.) 
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TUESDAY, JUNE 2, 1959 


Hovusk oF REPRESENTATIVES, 
SuBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS 
OF THE COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 
The subcommittee met at 10 a.m., pursuant to recess, in room 1334, 
House Office Building, Hon. John Bell Williams (chairman of the 
subcommittee) presiding. 
Present: Representatives Williams, Friedel, Macdonald, Bush, and 
Derounian. 
Also present: Representatives Harris, Flynt, Rogers, Moss, Avery, 
and Rostenkowski. 
Mr. Wii1aMs. The subcommittee will be in order, please. 
Our first witness is Mr. Hyman. Do you have a prepared state- 
ment ? 
Mr. Hyman. I do not have a prepared statement. I would like to 
make a statement on the record, however. 
Mr. Wiiu1AMs. Would you identify yourself for the record ? 


STATEMENT OF D. JAY HYMAN, ATTORNEY, TOWER BUILDING, 
WASHINGTON, D.C., APPEARING ON BEHALF OF W.M.A. TRANSIT 
CO. 


Mr. Hyman. Mr. Chairman and members of the committee, my 
name is D. Jay Hyman. I am an attorney with offices in the Tower 
Building, Washington, D.C., and I appear here on behalf of and as 
counsel of W.M.A. Transit Co., a transit company operating in the 
metropolitan area of the District of Columbia. 

W.M.A. Transit Co. has been in existence since approximately 1925. 
During the past 5 years it has been operated by the employees who 
bought out the previous owners. 

This company has shown, I think, great strides since the employees 
have taken over. 

One of their most important areas of transportation has been their 
charter business. The charter business represents, approximately, 
one-third of the entire revenue taken in by the company. However, 
as I think the committee is well aware, the charter business is a much 
more profitable business than the regular route operation. 

In 1957 W.M.A. Transit Co. had charter revenues of, approxi- 
mately, $350,000. In 1958 its charter revenue had decreased to, ap- 
proximately $330,000, or $20,000. 
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W.M.A. Transit Co. cannot afford to compete with the D.C. Transit 
System, Inc., in the manner in which they are conducting their charter 
operations. 

I appear here in support of the bill that is before this committee, 

If W.M.A. Transit Co. is forced to continue over a period of tim 
to compete on the unfavorable basis on which they are now competin 
and their revenue from charter operations, which is their profitable 
revenue, continues to decrease, it will vitally affect both the owners of 
the company and the employees of the company. 

It is apparent that operations to produce one-third of the revenue 
offhand must have, at least, one-third of the employees’ time in the 
passenger service. Therefore, it is evident that if this revenue de- 
creases the services decrease, and these employees will not continue to 
work for the company. 

W.M.A. Transit is in the process of applying for permission to take 
over another local passenger carrier in the metropolitan area of the 
District of Columbia. That is Surburban Transit Co. They are 
operating at this time under a management contract. 

That company, also, has engaged in the past in charter operations, 
although on a limited scale. If the charter business of that company 
decreases, obviously, the employees there will also be affected ad- 
versely. 

In supporting this bill I take the position that the bill is the abso- 
lute minimum which can be done to, in a way, correct the unfair 
competition which we are being subjected to. I do not believe it would 
be possible to correct this situation merely by the D.C. Transit Sys- 
tem, Inc., paying taxes. I think a complete segregation of all facilities 
is absolutely necessary. 

D.C. Transit System, Inc., in hearings before the Interstate Com- 
merce Commission on the issue commonly known now as the “contract 
carrier case,” presented in justifying the charges they were making 
for contract carrying their statement of costs. These costs did not 
include any wages for the people who would actually be running the 
buses. The substantiation of this approach was on the basis that 
regular transit system employees were just using their layoff time, 
the time which they would otherwise be sitting off work. However, 
it was shown that the contract for Government buildings, that the 
peak demand was at the same time as the peak demand of your 

normal passenger demand. And, therefore, it would not be logical 
that at the peak of the passenger demand they would have so many 
employees sitting around doing nothing. And that in fairness, attri- 
bution of cost must be made for wages. 
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Another example is a wholly-owned subsidiary of D.C. Transit, 
Inc., in the Montgomery Bus Line, Inc. This is a smal] company 
operating from the Maryland area into the District of Columbia. 

Reports to the Public Service Commission at Baltimore, Md., 
showed that the officers of this subsidiary—and the officers are iden- 
tical to those officers of D.C. Transit System, Inc.—receive no salary, 
and that the only allocation of any expenses made from the Mont- 

omery Bus Line, Inc., for all management purposes, not only officers 
but all management, was the sum total of, approximately, $530 or 
$540 for the entire year. This was arrived at by comparing the num- 
ber of bus miles that Montgomery Bus Line, Inc., operated to the num- 
ber of bus miles that D.C. Transit System, Inc., operates. 

These are merely two examples of the policy D.C. Transit System, 
Inc., has effected, and that it is using its monopolistic position within 
the District of Columbia to subsidize and support the operation of 
incidental transportation businesses, such as the Montgomery Bus 
Line, or the sigthseeing and charter operations. 

I believe there has been testimony to the effect that the sightseeing 
charter operations of D.C. Transit lost, approximately, $200,000 last 
year. Any other business that loses this kind of money will eventually 
go into bankruptcy. However, because of the tax advantageous posi- 
tion that D.C. Transit System has, they continue to lose money and 
drive out competition in the peripheral divisions of the transportation 
system and yet the stockholders’ return is no less than it would be if 
these operations had not been engaged in. The reason being that 
if the central D.C. Transit transportation system earns a certain 
percentage, they must pay taxes. If they do not earn over that 
percentage they do not have to pay taxes. So we see many of the 
small companies in the area being adversely affected by the use of 
this monopolistic power and the tax advantages which only this 
company has. 

They can engage in extensive advertising for their transit sightsee- 
ing and charter business. 

I have a copy of an ad which appeared in the Washington Post 
today. I understand that ads of this type are placed throughout 
the east coast. The other companies cannot afford the large expenses 
which are incurred in advertising of this type. 

Mr. Witt1ams. May I see that for just a moment, that ad? 

Mr. Hyman. I would like that to be admitted into the record at 
this time. 

Mr. Witu1ams. The committee will be glad to accept it. 
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(The newspaper advertisement is as follows:) 


[The Washington Post, June 2, 1959} 


SIGHTSEEING 





-.. 18 fascinating fun when you get such intriguing close-ups of colorful Wash- 
ington, D.C. and vicinity. D.C. Transit offers you the most varied, memorable 
and complete sightseeing tours in the nation’s capital. All tours via modern 
motor coaches; expert driver guides. 


For information and reservations, phone or visit 


D.C. TRANSIT SYSTEM, Inc. 


Main Terminal & Starting Point: 1125 Pennsylvania Ave., N.W. (12th St. at Penn. Ave.) FE 93-5200 


Mr. Hyman. In summary, I would like merely to say that the rec- 
ord speaks for itself. 

Mr. Wuu1ams. This is in the Washington Post? 

Mr. Hyman. Yes, I believe it is. I have it at the top of the page. 

The record speaks for itself. Mr. Chalk made the buy of the 
century, with a return of over 138 percent of investment in less than 
2 years. So that showed it as being a very, very profitable operation. 

To allow him, or to allow the company for which he speaks, to 
operate at losses in outside businesses, other than the sole business 
for which they have a monopoly within the District of Columbia, 
and as such to compete with businesses that do not enjoy this mo- 
nopolistic position, is grossly unfair. 

And for that reason I would favor the bill being supported by 
this committee exactly as it stands without any sanndiceath or 
alterations. 

Thank you very much. 

Mr. Witit1ams. Thank you, Mr. Hyman. You represent WMA 
Transit; is that correct? 

Mr. Hyman. WMA Transit Co., and Inter-County Transit Corp., 
which has a contract for the purchase of Suburban Transit Co., 
owned by Thomas Parran. Inter-County is a wholly owned sub- 
sidiary of WMA Transit Co. 
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Mr. Wuit1ams. And WMA is engaged in that transportation busi- 
ness in the same manner as D.C. Transit, except that it is in Virginia? 

Mr. Hyman. It is not in the same manner, in my opinion, the differ- 
ence being that WMA Transit Co. has competitors, whereas, I believe, 
D.C. Transit Co. occupies a monopolistic position within the District 
of Columbia. 

Mr. Witui1aMs. But you are in the mass transportation business? 

Mr. Hyman. Yes, sir. 

Mr. Wiutu1ams. And you are also in the charter and sightseeing 
business ¢ 

Mr. Hyman. That is correct. That produces approximately one- 
third of our entire revenue. r 

Mr. WituiaMs. Do you use the same equipment in your mass trans- 
portation system that you use in the sightseeing and charter service? 

Mr. Hyman. We use the same equipment. However, that business 
of sightseeing and charter, so far as we are concerned, must be oper- 
ated at a profit. We cannot use that equipment at cost to produce 
revenue which would not cover the cost as D.C. Transit System has 
done. 

Mr. WituiaMs. I understand that, but do you use the same equip- 
ment 

Mr. Hyman. We use the same equipment. 

Mr. Wituiams. Do you use the same mechanics ? 

Mr. Hyman. Yes. 

Mr. Witi1ams. How has that charter business held up during the 
past 2 years‘ 

Mr. Hyman. My testimony is to the effect that our sightseeing and 
charter business has decreased during the past years by a substantial 
amount, as far as we are concerned. 

Mr. Wiiiiams. Do you employ the same number of people now that 
you employed 2 years ago? 

Mr. Hyman. I would not have those exact figures. I would say 
there has been no major change. 

Mr. Witu1AMs. Thank you. 

Are there any questions ? 

Mr. Busu. Mr. Hyman, where is your base of operations ? 

Mr. Hyman. Our base of operations is in a suburban area of the 
District of Columbia. It has a Washington, D.C., address. 

Mr. Busu. Can you name that? Where are your headquarters— 
where are your offices / 

Mr. Hyman. I do not—I do not know the precise section—it is 
Washington, D.C., but I think it is Bradbury Heights, Md.—that 
would be the technical designation. 

Mr. Bus. How many buses do you operate ? 

Mr. Hyman. We operate approximately 100 vehicles. 

Mr. Busu. And part of your revenue is derived from scheduled 
mass. transportation ¢ 

Mr. Hyman. Two-thirds of our entire revenue, approximately, is 
derived from this source; one-third is from charter and sightseeing 
operations. 

Mr. Busu. How much is derived from this contractual arrangement 
that you have with the Suburban Transit System ? 
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Mr. Hyman. We are subject to an order of the Interstate Commerce 
Commission at this time wherein the only income that is derived from 
our subsidiary, Inter-County, is $1 per month, inasmuch as we haye 
not received final approval from the Interstate Commerce Commission 
to take over these lines; we are merely operating as a management for 
which the fee is $1 per month. 

Mr. Busu. And the revenue then goes into the Suburban Transit 
Co., is that it, but you are managing it? 

Mr. Hyman. The revenue goes into the Suburban Transit Co. 

Mr. Busn. You are operating rather cheaply ? 

Mr. Hyman. Pardon? 

Mr. Busu. You are operating rather cheaply ? 

Mr. Hyman. I might point out that at the time we assumed the man- 
agement of the Suburban Transit Co. it was not a profitable opera- 
tion, and I think that if they had had more sightseeing and charter 
business the company would have been more profitable than it was, 

Mr. Busu. Do you think that it would be to your advantage to 
separate your mass transportation from your charter and sightseeing 
business ? 1 

Mr. Hyman. I do not think it would be necessary in our case, be- 
cause we attempt to operate both businesses at a profit, as a normal 
business venture. We cannot afford to operate at a loss either 
business. However, as the situation was presented to us, that no mat- 
ter how much money we made on our mass transportation, if we lost 
enough money on our sightseeing, so that the return on the normal 
passenger business would not be more than 6.5 percent, we could then 
afford to operate the charter business at a loss. 

Mr. Busu. In other words, you want to keep both services intact 
—s one management, and maintain one repair facility, and the 

ike? 

Mr. Hyman. We feel that the situation is entirely different be- 
cause of the fact that we operate both businesses at a profit. 

Mr. Busu. But you still want to keep them intact as one operation? 

Mr. Hyman. As counsel for the company, I would not take the 
position on that at this time. I see no reason to separate them. 

Mr. Busu. Well, you are in the mass transportation field. Is that 
not the most sensible position to take ? 

Mr. Hyman. I would assume it would be. 

Mr. Wriiu1aMs. Will you yield at that point? 

Mr. Busu. Yes. 

Mr. Wiurams. The bills that are before the subcommittee, as I am 
sure you know, Mr. Hyman, provide for complete separation of the 
sightseeing service from the mass transportation business for D.C. 
Transit. They provide that none of the men or the equipment used 
for mass transportation would be used to any extent in the sightseeing 
or charter operations. 

Would your company be willing to accept a similar provision ? 

Mr. Hyman. I think in the light of the two examples which I have 
given the committee, wherein the D.C. Transit System, Inc., has arbi- 
trarily not charged other businesses what would normally be charged, 
such as they are not attributing any wages to the contract carriers, 
and they are attributing only $500 for all management functions to 
the Montgomery Bus Line, that this bill is of necessity needed by D.C. 
Transit System, Inc., in the interest of the public. 
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However, where our company does not operate on this basis, I do 
not think that the bill is needed for WMA ‘Transit Co. I have heard 
no complaints that WMA Transit Co. is driving the D.C. Transit 
System, Inc., or any other carrier, out of business by monopolistic 

ractices. 

Mr. WitutaMs. I understand that. I am just asking you if your 
company would be willing to accept the same statement with respect 
to their sightseeing and charter business as is proposed for D.C. 
Transit System, Inc. 

Mr. Hyman. I would be glad to do this, Mr. Chairman. I would 
be glad to consult with my company and advise this subcommittee by 
letter within 2 days as to the answer to that question. I do not feel 
that I can give an answer to that question. 

Mr. WituraMs. All right. Thank you. 

(The information, when received, will be placed in the committee 
files. ) 

Mr. Busu. Does the WMA Transit Co. have a suburban franchise ? 
Do you operate suburban franchises ? 

Mr. Hyman. You are using “suburban” to mean the name of the 
Suburban Transit Co.? If so, we have applied to purchase that 
franchise. 

Mr. Bus. Let me rephrase that question. In your scheduled 
service do you operate from the District of Columbia into the urban 
areas ¢ 

Mr. Hyman. Yes, we do; we operate from the District into the 
suburban areas of the entire metropolitan area, and even beyond. 

Mr. Busu. And you are franchised to do that? 

Mr. Hyman. Yes, we have been franchised. Well, since a grand- 
father clause of the Interstate Commerce Commission, and have been 
operating since practically 1925, pursuant to that. 

Mr. Busu. The WMA Transit Co., you said, is now operated by 
the employees of the former owner ? 

Mr. Hyman. That is correct. 

Mr. Busn. What happened to the former owner; was he losing 
money ¢ 

Mr. Hyman. The former owner? 

Mr. Busn. The former owner, yes. 

Mr. Hyman. He retired. 

Mr. Busu. He retired ? 

Mr. Hyman. Yes. 

Mr. Busu. And he made money on the operation? Was he making 
money when you took it over ? 

Mr. Hyman. The operation during the war years had been ex- 
tremely profitable. 

The operation at the time that we took over was showing substantial 
losses. 

However, during the 5 years of the company, under the present 
management of the company, has operated, and I think solely due to 
the present management who are the board of directors, former em- 
ployees, of about nine, substantial gains were made and a profit was 
shown, I think, in 1956, 1957, and 1958. However, if our charter 
business continues to decrease, even in spite of competent management, 
I feel that eventually the company must lose money. 
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Mr. Busi. How many employees do you have? 
Mr. Hyman, I woud say it was approximately 100 employees. 
Mr. Busu. How many in the maintenance department ? 
Mr. Hyman. I donot know. 
Mr. Wuu1aMs. Did I understand you to say that you operate 100 
buses and only have 100 employees ? 
Mr. Hyman. I am not sure of the number of buses. I am not sure 
of the number of employees. 
Mr. Busu. And you are not sure of the number of the maintenance 
employees ? 
Mr. Hyman. Of the maintenance employees; no. I will be glad to 
supply those figures to the subcommittee, if you so desire. 
Mr. WuurAMs. The subcommittee will be glad to have those figures, 
(The information, when received, will be placed in the committee 


files. ) 

Mr. Busu. That is all. 

Mr. Derounian ? 

Mr. DerouniAn. I have no questions at this time. 

Mr. Wuu1ams. Thank you very much for your statement. 

Mr. Hyman. Thank you. 

Mr. Wuu1aMs. I believe that our next witness is Mr. Roy Chalk. 

Mr. Chalk, I notice that you have quite a number of your associates 
with you w ho are listed, also, as witnesses. Would you like for them 
to accompany you, to just sit in and testify along with you and to 
answer questions, and so forth? The subcommitte will be happy to 
have you do that, if you so desire. 

Mr. Cuaxx. If I might presume to inquire as to the time, I would 
much prefer making my own presentation first, and then to be fol- 
lowed by the other witnesses, except for a slight problem in time. If 
I knew what the timing of the committee was I might be able to gage 
myself accordingly. There is one witness, for example, who will not 
be available tomorrow. My own presentation, plus, I assume, the nor- 
mal questioning of the committee, might consume 2 hours. Other 
witnesses might consume another 2 hours. 

Mr. Wirit1aMs. You are very conservative. 

Mr. Cuatk. Yes, sir. Were you prepared to go on into the after- 
noon ? 

Mr. Witur1aMs. I doubt that it will be possible for the committee to 
meet this afternoon, due to the fact that we have a heavy schedule 
on the floor. I assume when the committee adjourns at noon today 
it will have to meet tomorrow. 

Mr. Cuarx. I will be available. I was thinking of one of our 
witnesses who will not be available tomorrow, in which case I might, 
with your permission, reverse the order of the presentation. These 
are financial men who will not be available tomorrow. So, instead 
of my opening, if I had Mr. Flanagan, my comptroller, and a partner 
in Price, Waterhouse & Co. to present their opening statements, it 
would be helpful. Mr. De Vos is the man that will not be able to 
appear tomorrow. I feel he is essential to our presentation. So, in- 
stead of my appearing first, with your permission, sir, I would like 
to have Mr. Flanagan, our comptroller, make his presentation and 
then follow that by Mr. De Vos and myself and the other witnesses. 

Mr. Wu1aMs. That, I think, is suitable. 
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Mr. Cuatx. If that suits your convenience. 

Mr. WiuturaMs. In that case, we will hear first from Mr. Flanagan. 
Mr. Cuacx. Mr. Flanagan first, and then Mr. De Vos. 

Mr. Wuu1aMs. Very well. 

Do you have a prepared statement, Mr. Flanagan ? 

Mr. Fianacan. Yes, Ihave. It is being distributed. 

Mr. Witt1ams. You may proceed. 


STATEMENT OF JAMES H. FLANAGAN, VICE PRESIDENT, COMP- 
TROLLER AND TREASURER, D.C. TRANSIT SYSTEM, INC. 


Mr. Franacan. My name is James H. Flanagan. I am vice pres- 
ident, comptroller, and treasurer of D.C. Transit System, Inc. 

It is my purpose and desire to enlighten the members of this com- 
mittee relative to the charter and sightseeing operations of the com- 


any. 

: DC. Transit System, Inc., has not just begun to compete in the 
charter and sightseeing business. Its predecessor, Capital Transit 
Co., carried on charter and sightseeing business in competition with 
other bus companies from the time it was organized in 1933—over 25 
years ago; and the companies which formed Capital Transit Co. did 
such a business even before then. 

~ All of the other bus companies in this area engage in charter and 
sightseeing business in addition to their mass-transportation opera- 
tions. This situation prevails in many bus companies operating from 
here to California. 


ALLEGATIONS AS TO TAX EXEMPTION 


The allegation so often made that D.C. Transit System, Inc., is tax- 
exempt deserves some attention. 

Congress did relieve the company from liability for the antiquated 
gross receipts tax which formerly existed. Other bus companies in 
this area paid a 1-cent tax per mile of operation within the District 
in lieu of the gross-receipts tax. Congress has now relieved these 
other companies from liability for this 1-cent tax. Therefore, we are 
all even in this respect, so far as exemption from taxation is concerned. 

The complaint was and has been that D.C. Transit System, Inc., 
was exempt from fuel tax on its charter and sightseeing operations. 
The company offered to pay such tax, to eliminate this cause of com- 
plaint. The Public Utilities Commission, in its findings and certifica- 
tion dated November 13, 1958, recited that the company had agreed to 
assume full liability for motor vehicle fuel taxes on charter and sight- 
seeing operations from July 1, 1958, forward. The Commission found 
that the fuel tax payable by the company for July and August 1958 
was $827.04, and so certified to the District Commissioners. This 
amount was paid immediately upon presentation of a bill by the Dis- 
trict tax collector early in this month of May. 

I do not know of any other tax benefit enjoyed by D.C. Transit 
System, Inc., which gives it an unfair advantage in its charter and 
sightseeing operations over any other bus company similarly engaged. 
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For the year 1958, the company: incurred ‘the following taxes, Fed. 
eral, State, and local : 
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RESULTS OF OPERATIONS—-CHARTER AND SIGHTSEEING 


Mr. Fuanacan. I present exhibit No. 1, which shows the results of 
operations from charter and sightseeing operations during three dif- 
ferent periods; namely, for the year 1958, for the 4 months ended 
April 30, 1958, and for the 4 months ended April 30, 1959. These 
figures are prepared in accordance with the instruction of the Public 
Utilities Commission. They do not reflect my views. For this 
reason, it is my contention that the results are completely erroneous 
and misleading. Please let me explain. 

The buses employed in charter and sightseeing operations, with 
the exception of few that are used exclusively for this purpose, are 
regular ane used continuously in regular operations. Whether or 
not they are employed in performing charter and sightseeing work, 
they must be maintained, they must be garaged, licenses for their 
operation must be obtained, and they will depreciate merely with the 
passage of time. 

The operation of vehicles for charter and sightseeing operations in 
a company such as ours is analogous to the production of byproducts 
by an industrial company. To illustrate: When an industrial com- 
pany is engaged in producing one basic product, but in this process, 
acquires a commodity known as a byproduct the aggregate selling 
price of which is less than the aggregate selling price of the basic 
product, generally accepted principles of cost accounting require the 
proceeds from the sale of the byproducts to inure to the benefit of the 
main or basic product. 

With this basic premise in mind, let me show you how this situation 
applies to our company. During the slack period of the day, the 
charter and sightseeing operations are related only indirectly to the 
main business of conducting mass transportation. Yet these opera- 
tions, which are relatively unimportant when considered in relation to 
the main business (in 1958 charter business amounted to approxi- 
mately $600,000 as compared to passenger revenues of $25,600,000), 
ean and do reduce the cost of conducting the principal business by 
making use of idle vehicles and in many instances by using idle man- 
power who would have to be paid (because of union contract provi- 
sions) whether they work or remain idle. Under these circumstances, 
the main activity, mass transportation of persons, receives the benefit 
and economies effected by fuller utilization of our vehicles and man- 
power. ‘To allow these economies to be wasted would be unwise, in- 
efficient, constitute poor management, and run contrary to the prin- 
ciples of competitive free enterprise about which we have heard so 
much in these hearings, yet, none of these considerations are reflected 
in exhibit No. 1 which, as I stated, was prepared in accordance with 
PUC instructions. 

This is because the PUC has applied the theory of joint costs to all 
of our charter and sightseeing operations. I will now discuss our 
charter and sightseeing operations which are conducted during peak 

eriods of the day, to illustrate this point of joint costs as opposed to 

yproduct costs. 

When sightseeing and charter operations are conducted at peak 
periods of the day our company is somewhat analagous to an industrial 
company which produces joint products. In other words, because the 
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main operations cannot avail themselves of these cost-savings opera. 
tions, a substantial sme of the cost of the second activity, charter 
and sightseeing, is then directly attributable to it. In this area, how. 
ever, you can find technical disagreement among accountants as to 
proper allocations of cost. Take depreciation, for instance. A vehicle 
will be depreciated over 5 to 15 years, depending upon the type, re. 
gardless of whether you conduct only mass transit activities with 
this vehicle, or you conduct mass transit and a sideline or byproduct 
activity such as charter and sightseeing business. 

Therefore, it is my opinion that exhibit No. 1 does not give the 

roper picture of our charter and sightseeing activities because the 

UC’s approach to analyzation of our costs hhas been solely upon a 
direct allocation basis which is the same as the joint cost principle, 

Exhibit No. 1 does, however, in my opinion, reflect several impor. 
tant facts. Increased revenues will not result in corresponding in. 
crease in expenses. Therefore, higher revenues will result in improve. 
ment in the profit from these operations. Experience gained has 
dictated the reduction of expenses. Such reduction is reflected in 
the operations for the first 4 months of 1959. 

Before I leave exhibit No. 1, I would like to make a correction in 
my testimony. It follows the PUC principle with the exception of 
one item, which is depreciation. The PUC allocates depreciation on 
the number of hours of the charter operation. And in this case we 
have used files, which was for many years the basis. That has recently 
been changed. I wanted that noted, because otherwise it would be 
pointed out, and I do not want to mislead this subcommittee. 

To bear out the contentions I have made, I present exhibit No. 2. 
This exhibit shows in the first column the results of all operations 
during the month of April 1959 (including mass transportation, of 
course). The second column contains adjustments to exclude the 
charter and bus operations just as though they had never been con- 
ducted. In other words, as though we were not in the charter and 
sightseeing business. The third column shows what the results of the 
April operations would have been without the benefit of the charter 
and sightseeing operations. This exhibit demonstrates the value of 
the charter and sightseeing operations to the company, and to the 
transit riders, and it also shows how the cost of conducting mass 
transportation is lessened by reason of these subsidiary operations. 

In order to be of assistance to the committee members, I would like 
to read into the record a few notes as to the assumptions made in 
preparing exhibit No. 2. 
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Exuwit No. 2.—Income statement for month of April 1959 showing total 


operations and elimination of charter operations 
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Mr. Fianacan. The principal assumption, of course, is that there 
would be no charter or sightseeing operations during the month of 
April 1959. ‘Therefore, I have excluded the amount of such revenues 
$188,068. ’ 

The conclusions made to back up the assumptions are, No. 1, that 
there would be no reduction in maintenance expenses, because the 
equipment and buildings are regularly maintained, and the conduct 
of charter and sightseeing operations do not affect such expenses. No 
direct charges are made to the charter operations representing main- 
tenance expenses. Such expenses are allocated by applying the sys- 
tem’s cost per mile to the charter operations on the basis of the num- 
ber of miles run in such charter operations. 

The next conclusion would be that fuel and lubricants are a direct 
charge based upon miles operated, and that the amount of $3,885 
would be eliminated as an expense if the charter and sightseeing 
operations had not been conducted. 

The next conclusion is that operator wages, in the amount of $73,- 
582, which includes $12,679 paid for lecturing, would not have been 
incurred. 

Next, that commissions of $12,651 and that 75 percent of the sala- 
ries of the personnel of the sales department are charged to “charter 
operations,” or $7,875 would have been eliminated. In other words, 
I assume that to the extent of 25 percent of the expense of the sales 
department that amount would be perpetuated, whether we ran the 
charter business or not. And $7,875 would not have been incurred. 

The next conclusion is that advertising in the amount of $8,175 
would not have been spent. 

The next is that the rental of the sightseeing headquarters, in the 
amount of $995, would not have been necessary. 

Next, that accrual for reserves for injuries and damages in the 
amount of $8,248 would not have been made. 

And finally, that miscellaneous taxes in the amount of $965 would 
not have been made. 

In order to use more than 1 month, because, admittedly, the month 
of April is a favorable month in sightseeing and charter operations, 
I have prepared and submit herewith exhibit No. 3, which presents 
a similar analysis for the 4 months ending April 30, 1959. 
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Exuisit No. 3.—Income statement for 4 months ended Apr. 30, 1959, total 
operations and elimination of charter operations 
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Mr. Fianacan. Summarizing exhibit No. 2, it shows that if po 
charter or sightseeing operations had been conducted at all, the net 
income to the company would have been $32,641 less than our record 
shows it actually was and was derived from all mass transportation 
plus charter and sightseeing operations. , 

The corresponding result for the 4 months ending April 30, 1959 
would have been a reduction in net income after all taxes of $29,104) 

Next, I would like to discuss briefly the regulation by the Public 
Utilities Commission. 

All operations of D.C. Transit System, Inc., are subject to regula. 
tion by the Public Utilities Commission. You may take my assurance 
that the staff of this Commission take their responsibility serious} 
and that the Commissioners are very much aware of their staff’s actiyj. 
ties and recommendations. 

The rates of fare of the company are approved by the Commission 
only after exhaustive (and I might add parenthetically, exhausting) 
hearings at which the public are heard. 

In establishing rates, the Commission excludes from its considera- 

tion the operations in Maryland, charter and sightseeing operations, 
limousine operations, and operations under Government. contracts, 
This expense of the overall operations are reduced by allocation on 
a quite meticulous basis of those expenses which are judged to be 
— to other than passenger service rendered by our streetcars 
and buses. 
After all the necessary adjustments are made, which under present 
PUC practices always result in increasing the net income of the com- 
pany for ratemaking purposes, the net income is related to a rate base 
to determine the rate of return. 

The rate base against which the net income is applied represents 
only the property employed in rendering streetcar and bus service 
within the District of Columbia. The value of the equipment and 
other property employed in rendering service in Maryland, and also 
charter, and sightseeing, limousine, and Government contract service 
is excluded from the rate base used in determining the rate of return 
earned by D.C. Transit System, Inc. I want to emphasize this point, 
because I believe the record contains a confused picture of what 
actually happens in a ratemaking proceeding. 


COMPARATIVE WAGE RATES FOR CHARTER SERVICE 


I am sure you gentlemen are interested in fair treatment of labor. 
Tn that respect you may be interested also in the relative wages paid 
to operators of charter and sightseeing buses by different. operators 
in this area. 


[Per hour] 
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In view of the fact that D.C. Transit System, Inc., performed over 
65,000 hours of charter work during the year 1958, no further proof 
ig needed that we treat our operators on a very liberal basis. 


EXCLUSION OF RESULTS OF CHARTER OPERATIONS 


In its determination of rates of fare for regular transportation serv- 
ices, aS I have stated the Public Utilities Commission excludes from 
its consideration the results of operation of charter and sightseeing 
grvice. Therefore, if a loss is sustained, such loss is borne by the 
stockholders and no part of that loss is charged to the riding public. 
Conversely, if a profit results from charter and sightseeing operations, 
under the present system of regulation no part of that profit can 
be considered as an offset to a fare increase that might be needed 
because of a deficiency in earnings from regular transportation 
services. 

In any effort to improve a product or to extend a business, it is 
almost inescapable that expenses will be incurred which later ex- 
perience will show can be eliminated. We have been going through 
such a period. Now our revenues are increasing and it is possible 
for us to cut back some of our expenditures. I am convinced that 
results will be more and more favorable. If I am right in my opinion, 
then I think it will be unfortunate if the PUC, through its insistence 
on segregation of charter accounts, should discourage the application 
of a profit to overall operations, in order to lessen the chance of a 
fare increase. 

In conclusion, let me assure the members of this committee that we 
at D.C. Transit System, Inc. are dedicated to the task of rendering 
excellent transportation service at as reasonable a cost as possible. To 
keep that cost to the public low, we endeavor to find means to supple- 
ment our income by any means that falls within the privileges ex- 
tended to us by our franchise. I respectfully submit that we are 
doing just that, and nothing more. 

I think there are some items that I can clear up rather quickly, and 
I think the record should be made clear. 

With respect to the charter business of the D.C. Transit, on page 
46 of the transcript, Congressman Harris stated : 

When we issued this franchise, as the chairman of this subcommittee and 
others who are on the committee well recall, it was pointed out to us that their 
sightseeing operations at that time, that they were doing, approximately $45,000 
worth of business on an annual basis. It was quite limited in its operations. 

The history of the volume of charter and sightseeing operations for 
the past 5 years is as follows: 1954, $240,750; 1955, $213,557. 

Mr. Witutams. That is the Capital Transit System, is that right? 

Mr. FuanaGan. Yes, the predecessor of the D.C. Transit System; 
1956, $250,802. 

That would be a composite figure for Capital Transit up to August 
14, 1956, and D.C. Transit from August 15, 1956, to the end of the 
year; in 1957, $402,497 ; in 1958, $519,767. 
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I thought it was necessary to correct the record in this re rd 

because Commissioner McLaughlin, President of the Board of Com. 

missioners, stated on page 187 of the transcript: 
They— 

meaning D.C. Transit System, Inc.— 

have increased 10 times in 2 years. 


Such conclusions are harmful when they are so far from the facts, 

Next, the effect upon small business. 

On page 55 of the record, Mr. Vincent Amarosa, president of the 
Washington Sightseeing Operators, Inc., testified that his association 
was composed of 65 independent sightseeing operators in Washing- 
ton, D.C. It is interesting to note that on May 12, 1958, just a year 
ago, Mr. Paul A. Swan, who identified himself as the president of 
the Washington Sightseeing Operators Association, Inc., testified 
that there were, approximately, 50 small companies in his association. 

This testimony indicates that the number of small businesses jn 
the charter and sightseeing business must be growing. 

Furthermore, the records of the Public Utilities Commission show 
the following encouraging statistics relating to small business, 

In 1955, there were 7 sightseeing companies who had licensed 40 
vehicles. 

As of May 21, 1959, there were 18 sightseeing companies who had 
licensed 132 vehicles. That includes the D.C. Transit. And if we 
exclude us, it would be 17 sightseeing companies, with 111 vehicles, 

Far from injuring the small businessman it is my opinion that the 
extended efforts of D.C. Transit System, Inc., to publicize and develop 
sightseeing business has been of substantial 5 ae to the small 
business. And I am sure my president, Mr. Chalk, will go into that 
much more fully than I. 

Mr. Amarosa, on page 61 of the record, testified that the PUC 
hearings before the House Small Business Committee, that for the 
year ending December 31, the D.C. Transit System, Inc., spent $335,- 
000 for advertising and promotion. This testimony is inaccurate. 

The facts are, when Mr. Chalk testified before the Select Committee 
of Small Business he was talking about the 12 months ending August 
31, 1957, the first year of the company’s operations, and the amount 
shown in the exhibit for that period totaled approximately $235,006 
for promotion of charter and sightseeing business, not $335,000. 

Again an assumption made by Mr. Amarosa, at page 62 of the 
record, is incorrect. 

As I have testified, the expenses of operating the charter and sight- 
seeing services are not charged against the riders of the streetcars 
and buses. 

With regard to the loss from charter business, it has been repeated 
over and over again—it was repeated once more this morning—and 
I must correct it. 

On page 5, Congressman Patman stated : 

In 1957 and 1958 the corporation lost no less than $200,000 annually in charter, 
sightseeing, and limousine service. 

The facts are that an analysis of the charter operations for 1957 
and 1958, prepared in accordance with the PUC system, shows for 
losses, after income taxes, as follows: 1957, $104,318; 1958, $74,277. 
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Mr. Thurman Arnold, on page 208 of the record, makes the same 
error when he states: 


Thence D.C. Transit loss on those services for 1958 was about $200,000. 


It should not be necessary to point out that a loss of this nature is 
ofiset by a saving in Income taxes, but I feel that the record should 
be clarified in this regard, particularly since Commissioner Mc- 
Laughlin, President of the Board of Commissioners, at page 190 and, 
and, again, at page 192 of the record testifies that D.C. Transit Sys- 
tem, Inc., is operating at a loss of $150,000 a year. 

Next, I would like to refer to some testimony by Mr. Burroughs, 
president of the Gray Lines, who stated that during the 5 years pre- 
ceding the acquisition of the local transportation company by D.C. 
Transit System, Inc., its predecessor company had paid its stock- 
holders in excess of $10 million in dividends. 

The facts are dividends were paid as follows: 1951, $960,000; 1952, 
$3,744,000; 1953, $1,536,000; 1954, $1,152,000; 1955, $576,000—for a 
total of $7,968,000, or under $8 million, not in excess of $10 million. 

Furthermore, the dividends paid in 1952 included a special divi- 
dend of $2,400,000 which was paid from surplus accumulated during 
many years prior to 1952. 

On page 108, Mr. Burroughs makes the same type of misleading 
statement as is contained in various parts of the record, that is, that 
it has sustained a loss of over $500,000 in its charter and sightseeing 
business. 

The facts are that under the system prescribed by the PUC, as I 
have already testified, with which system I am in complete disagree- 
ment, the losses aggregated $178,595 for 1957 and 1958. 

Incidentally, the fares charged for sightseeing tours have been 
identical to those charged by Mr. Burroughs’ company, the Grey- 
hound Co. 

On page 110, Mr. Burroughs makes another careless statement. by 
saying that the loss in charter and sightseeing operations was offset 
by a gasoline tax refund and a mass transit fare increase. He re- 
peated this misleading statement on page 117 of the record. 

These are the facts: The PUC in its findings and certification, dated 
November 13, 1958, attached a schedule 1, which shows that the de- 
ficiency in actual returns earned below the allowed return of 6.5 
percent, after providing for the total amount of motor vehicle fuel 
taxes was $288,774. This schedule 1, also, shows that after calcu- 
lating the exemption from the fuel tax exemption, the allowed return 
was $123,772. 

Mr. Chairman, with your permission, I would like to enter into the 
record as an exhibit the findings and certification of the Public Utili- 
ties Commission of the District of Columbia dated November 13, 1958, 
in PUC case No. 3592. 

Mr. Witurams. That may be done. 

(The “Findings and Certification,” PUC No. 3592, was submitted 
by Mr. Kertz and appears on p. 136.) 

Mr. Franacan. The PUC also, in its Order No. 4480, dated August 
28, 1958, authorized a change in rates for streetcar and bus service. 
This order states clearly, in section 3, that the losses from charter and 
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sightseeing operations, including Government contract work, and | 
quote— 


are properly excluded from net operating income, from total operations, in order 
that the regular mass transportation operations will not be burdened with loggeg 
from these special bus operations. 

On page 112, Mr. Burroughs expresses a conclusion that hag no 
relation to the facts. Until the PUC changes its approach, the rey. 
enues and expenses of charter and sightseeing operations will be 
excluded from any consideration of rates to be established. 

As to an item of sidewalk salesmen mentioned by Mr. Amarosa— 
I believe they are called hawkers in the trade—such salesmen are 
employed by most sightseeing companies in the city. D.C. Transit 
System, Inc., also employed a total of eight hawkers, whose employ- 
ment commenced in November 1957. The company advanced week 
advances to these hawkers, to whom we gave the high-sounding title 
of sidewalk sightseeing salesmen. Or, it was even more high sound- 
ing than that, I think. But that is good enough. However, the 
efforts of these hawkers were completely unsuccessful, and the experi- 
ment was abandoned in December 1957, just 1 month later. The 
expenses of these hawkers were not charged against regular 
operations. 

I will not dwell very long on Government contract service, except 
to say that the contract which was the subject of so much complaint 
by representatives of W.V. & M. Coach Co. and A.B. & W. Transit 
Co. was again submitted for bids just last week. D.C. Transit did 
not obtain the award. It was won by W.V. & M. Coach Lines. 

That completes my testimony, Mr. Chairman. 

Mr. WitutAms. Mr. Flanagan, on page 6 you outline the method 
used by the PUC in computing rate base and rate return. How does 
that differ with the method that you have outlined on page 6? How 
does that differ from the method used in calculation of the amount 
of fuel tax used? 

Mr. Fianacan. In the calculation of the fuel tax—and I am sure 
it will be fully described in the findings of certification—all opera- 
tions are included in the calculations, excluding only limousine service 
operations. 

Mr. Wiutrams. What does that mean? Will you repeat that? 

Mr. Franacan. I said that in calculating whether the company 
should pay a fuel tax or not, all the operations of the company are 
included except limousine operations. 

Mr. Witu1aMs. So the sightseeing operations, the losses on sight- 
seeing operations are included ? 

Mr. Frianacan. Yes, sir. But at that point if I may, Mr. Chair- 
man, even if the entire loss was considered, the deficiency below the 
allowable return of 6.5 percent would not have been offset by such loss. 

Mr. WitaMs. On page 7 you say the PUC excludes the results 
from sightseeing charter operations in determining fares, so that if 
a loss is sustained, it is borne by the stockholders and no part is 
charged to the riding public. Does it also hold true by the same 
token that no part of the loss enters into the computation of the fuel 
tax to be paid? 

Mr. Franacan. That’s right, yes, sir. Mr. Chairman, my president 
suggests, and I am glad to do it, I think it might be beneficial to the 


membe! 
rmit 
very © 
tions. 
Mr. | 
Mr. | 
Mr. 
Mr. . 
Mr. 
DeVos 


STA’ 


Mr. 
My 
a mer 
audite 
comps 
servat 
of sta 
when 
prese! 
somet 
count 
statel 
Fig 
purp' 
regul 
in th 
Mr 
the ¢ 
omm 
has 
Mi 
Mi 
ment 
Com 
anot 
OSE 
. M 
M 
men 
cost 
h 
whe 
of t! 
whe 
cost 
cha 
deci 
tha’ 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 219 


members of the committee and to you, Mr. Chairman, if you would 

rmit Mr. DeVos to make his remarks, which I don’t believe will be 
very extensive, and then I will be glad to subject myself to all ques- 
oir. Wuuims. You will be available? 

Mr. Fuanacan. Yes, sir. 

Mr. Witi1aMs. Today and tomorrow? 

Mr. FuanaGan. Yes, sir. 

Mr. Wuu1aMs. All right, sir. How long is your statement, Mr. 


DeVos? 


STATEMENT OF BARNIE DeVOS, PRICE WATERHOUSE & CO., 
WASHINGTON, D.C. 


Mr. DeVos. About 3 minutes, if you don’t ask too many questions. 

My name is Barnie DeVos. I am a certified public accountant and 
a member of the firm of Price Waterhouse & Co. My firm have been 
auditors for D.C. Transit and its predecessor since 1933 when the old 
company was formed. I am here just to make a few professional ob- 
servations on the accounting philosophies involved in these two forms 
of statements included in Mr. Flanagan’s testimony. He consulted me 
when he prepared them and asked me if I thought that it was a fair 
presentation to bring here, and I said I thought it was. I will say 
something that you probably all heard before, and that is that ac- 
counting is an art but not a science. There is no one form of financial 
statement which can be said to be the only correct form. 

Figures must be assembled and arranged in a manner to serve the 
purpose that is needed for information for management purposes, 
regulatory purposes or what have you, and that is what has been done 
in these statements here. 

Mr. Flanagan has prepared a statement which shows the results of 
the charter and sightseeing operations and the manner employed, rec- 
ommended or ordered by the Public Utilities Commission. Then he 
has prepared one in the manner that the company uses 

Mr. Macponaxp. Sir, I don’t mean to interrupt but I can’t hear you. 

Mr. DeVos. I’m sorry. I was saying that Mr. Flanagan’s state- 
ment was prepared in the form recommended by the Public Utilities 
Commission to show the results of the charter operations. He has 


another one on a different basis that is used for management pur- 
poses. 


Mr. Busn. Used for what? 


Mr. DeVos. Used for management purposes. That latter state- 
ment, the management statement, is one which you may describe in 
cost accounting terms as the incremental method. 

In other words, it depicts what additional costs would be incurred 
when the company went into charter operations. It is on the basis 
of that kind of an approach that the company makes the decision as to 
whether they should or should not go into a thing like this. All other 
costs which under regulatory procedures would be charged against 
charter and bus operations have nothing to do with that kind of a 
decision. It is a question of money, cash, income, cash income. So 
that both of these statements serve a useful purpose, 
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You can say that both of them are right, assuming, of course, that 
the figures have been picked out right. I haven’t verified them 
I am talking now only about the philosophical approach. And jt 
shows, taking these figures, that under the PUC method there are 
some $68,000 of expense in the 4 months of 1959 that have been taken 
out of the mass transportation costs and allocated to charter costs, 

Now if you discontinue charter operations, that means they 
back where they came from, and the riders of the mass transporta- 
tion system will have to absorb those costs. So that there should be 
nothing mystifying about these statements, I think that all we have 
to do is to understand what they intend to portray, and they should 
be taken at face value on that basis. 

Now that is all I have to say on this controversy about financial 
results, and I think I will stop right there. 

Mr. Wiiu1ams. Mr. DeVos, your firm I presume handles the audit- 
ing and accounting work for D.C. Transit. 

Mr. DeVos. Yes, sir. 

Mr. Wiiu1am:. Do you also do work for Trans-Caribbean ? 

Mr. DeVos. No. We are not auditors for that company. 

Mr. Witxt1ams. Do you handle any of the auditing work for any 
of the other companies in which Mr. Chalk is interested ? 

Mr. DeVos. Just recently we examined the accounts of the D.C, 
Transit System, Inc. of Delaware, formerly called the C. A. Invest- 
ing Corp. We made that examination. The company had no oper- 
ations as such. It was a subholding company, and we audited those 
accounts for the purpose of a registration statement that was recently 
filed with the Securities and Exchange Commission, since it was just 
a little tail wagging the dog. 

Mr. WituramMs. What connection is there between the D.C. Transit. 
Inc., and this Delaware corporation which you just mentioned? — 

Mr. DeVos. The Delaware corporation by the same name owns all 
of the capital stock of the District of Columbia corporation. 

Mr. Wiu1aMs. Does it engage in any other enterprises? 

Mr. DeVos. It has a piece of real estate I think, and as far as I 
recall now, that is all it has other than this investment in the local 
company here. 

Mr. Wiuur1aMs. Mr. Friedel ? 

Mr. Friever. Mr. DeVos, you audit the books for the sightseeeing 
company, of the D.C. Transit System ? 

Mr. DeVos. Yes. It is all merged in. When we examine the ac- 
counts of that corporation, it includes everything that they do. 

Mr. Frrevet. Is limousine service merged in too? 

Mr. DeVos. Sir? 

Mr. Friepex. The limousine service, is that merged in too? 

Mr. DeVos. Yes. All their activities are in the same books of 
account. 

Mr. Frrepvex. The point that I am trying to raise is this: Do they 
keep a separate system for the sightseeing operations ? 

Mr. DeVos. No; I believe not, sir. 

Mr. Frrepet. Is there an extra charge to the sightseeing company 
for its advertising in the streetcars and buses ? 

Mr. DeVos. I don’t know what subaccounts they might have. I 
would say that those things can be identified in the accounts. 
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Mr. Frrevet. What did the D.C. Transit System make last year? 

Mr. DeVos. What did they make last year ? 

Mr. Frrever. Yes. | , es 

Mr. DeVos. I think it must have been about $700,000, isn’t that 
right, Jim ? ' 

r. Frrevev. I don’t expect dollars and cents. Roughly that was 
your income 2 7” 

Mr. DeVos. It was about $890,000 subject to Federal income tax. 

Mr. Frrepvet. $890,000 ? 

Mr. DeVos. And roughly one-half of that was paid out in taxes. 

Mr. Frrevet. What did they lose on the sightseeing buses ? 

Mr. DeVos. That was not segregated in the accounts. We make no 

mpt to segregate that. 
OUT Fisavar. Didn't you just say that they are all intermingled in 
q 
"Mr. DeVos. Well, they have subaccounts to show their revenue, but 
the operating expenses are all in the same classifications and the same 
accounts. 

Mr. Frrevex. I am led to believe that in its sightseeing operations 
and the limousine service, the D.C. Transit Co. lost around $150,000. 
Now did the D.C. Transit Co. make over a million dollars, deduct 
$150,000 and then pay income tax on $800,000 ? 

Mr. DeVos. If those are the right figures, the answer would be 
“Yes,” 

Mr. Frrepet. In other words, they do have a great tax advantage 
by deducting the losses of the sightseeing buses and the limousine 
service. 

Mr. DeVos. When you say they have an advantage, for what pur- 
pose do you mean ? 

Mr. Frrevet. Federal income tax. 

Mr. DeVos. Only, yes, of course. 

Mr. Fremev. Only ? 

Mr. DeVos. What? 

Mr. Frrepe.. Not only ? 

Mr. DeVos. The Public Utilities Commission segregates it from the 
mass transportation results. 

Mr. Frmpet. Don’t you have the same advantage on the gasoline 
tax on the sightseeing buses? 

Mr. Fuanacan. No, sir. If I may answer that, I have testified we 
offered to pay it and we did pay it after the Public Utilities Commis- 
sion determined how much it should be, and certified that amount to 
the District Commissioners. 

Mr. Friepet. When did start to pay that tax, last July? 

Mr. Franacan. July 1, 1958, yes, sir. 

Mr. Frreper. So if you lost $150,000 on your limousine service and 
wants operations, then the Government loses about 50 percent 
of that income tax. The Government is losing about $75,000, isn’t 
that correct ? 

Mr. Fuanacan. The same as any other company that has a loss. 

Mr. DeVos. May I correct that? The Government doesn’t lose it. 
They haven’t earned it. 

r. Frrepe.. Haven’t earned it? 
Mr. DeVos. Yes, there is a difference. 
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Mr. Friepet. The D.C. Transit System earned it, but they lost 
on the sightseeing buses? ‘ 

Mr. DeVos. Right. 

Mr. Friepet. And on the limousine service and deducted thegg 
losses, so the Government lost by that. 

Mr. DeVos. You can’t divide a corporation up into little pieces and 
decide which pieces pay income tax. 

Mr. Friepev. I understand that. But what I am trying to bring 
out is the advantages that the D.C. Transit Co. has over the other 
sightseeing operators and limousine services—— 

Mr. DeVos. Well, I don’t know. Nobody makes any money by 
losing money. You are not ahead in cash by not paying income taxes 
because you don’t pay income taxes when you have losses. There is q 
hole in that reasoning. 

Mr. Frrepet. Does the sightseeing company reimburse the D.C. 
Transit Co. ? 

Mr. DeVos. There is no separate sightseeing company. It is a 
division of the company. 

Mr. Frrepev. Yes, but the D.C. Transit System advertises limousine 
and sightseeing service in its streetcars and buses. 

Mr. DeVos. Yes. 

Mr. Frrepet. Now, is the D.C. Transit System reimbursed for 
the cost of that advertising? : 

Mr. DeVos. You mean is the mass transportation operation re- 
imbursed for that? 

Mr. Frrepeu. Yes. 

Mr. DeVos. I would have to guess at that so I won’t answer it. 
That would be a small thing in the accounts of the company, and I 
wouldn’t have any knowledge of that. 

Mr. Frrepeu. It may be small but it adds up. 

Mr. DeVos. Yes, sure. 

Mr. Frrepew. In regards to competitors. 

Mr. DeVos. There are a lot of small items in these discussions about 
these accounts, such as the Maryland Bus Line up there. That thing 
is peanuts in this system. It isn’t even worth talking about, 

Mr. Frrepet. That is all I wanted to ask. 

Mr. Fuanagan. Mr. Friedel, I might say it is our contention we 
are not losing at the present time. 

Mr. Frrepex. You are not losing money ? 

Mr. Fuanacan. That the sightseeing business is profitable in our 
overall operations. 

Mr. Friepet. Because you charge your service and repairs on limou- 
sines and sightseeing buses to D.C. Transit System. 

Mr. Franacan. No. We figure that through operating charter 
sightseeing advantages flow to our mass transit operations. That is 
our contention. You see, there is no separate set of books as Mr. 
DeVos has pointed out. And you determine the profit or loss only 
on the basis of allocation, and you and I would completely disagree 
perhaps on what items should be allocated and to what degree they 
should be allocated. But I think what I have put in here as exhibit 2 
and exhibit 3 now demonstrates that running charter and sightseeing 
operations is profitable insofar as our overall operations are con- 
cerned. 
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Mr. Frreve.. If you charge the same price to your sightseeing com- 
pany for rental of your buses as you would to an outside competitor. 

Mr. Frianacan. I don’t have all of the rate information here, Mr. 
Friedel, but I am sure in many cases we are higher than rates charged 
by others, and as I pointed out, so far as Gray Line is concerned, and 
they are the biggest complaint here, if you take sightseeing tours to 
Mount Vernon, Skyline Drive, the pamphlets I have seen show 
penny for penny the same charge as Gray Line. That is not unfair 
competition at all. 

Mr. F RIEDEL. You have the advantages of big air-conditioned buses 
and the charge is taken out of the D.C. Transit System. You have a 
great advantage as far as buying equipment and the upkeep is con- 
cerned, Re cn a 

Mr. Fuanacan. I think it is lucky for the sightseeing business we 
have that, Mr. Friedel. 

Mr. Frriepex. I am not against big business and I like to see it 
expand, but I don’t want to see it expand by driving little business out 
of business. There ought to be some way to separate those two systems. 
I think it is far from the intent of Congress for the D.C. Transit 
System to expand in other fields under the charter it was granted 
by Congress. 

Mr. Furanacan. I have read the record as carefully as I can and I 
see no evidence of truth of what you have been saying now that has 
been demonstrated in the record, Mr. Friedel. 

If I can get something to get my teeth into, I am sure I can find the 
answer. 

Mr. Friepev. There is in the record someplace where the other 
companies—— 

Mr. Fianacan. Merely general complaints and full of mistate- 
ments, as I have tried to point out in my testimony. They will say 
anything and they don’t have to get the proof. I do. 

r. Wiuiiams. Mr. Bush? 

Mr. Busu. Mr. DeVos, is your firm, as I understand it, certified 
public accountants? — 

Mr. DeVos. Yes, sir. 

Mr. Busu. Do you make annual audits or do yo umake monthly 
audits of the D.C. System ? 

Mr. DeVos. We audit the accounts annually. 

Mr. Busu. Annually ? 

Mr. DeVos. Yes, sir. 

Mr. Busn. Therefore, you take the figures that are furnished to you 
by the D.C. Transit System and you audit those figures and their 
books ¢ 

Mr. DeVos. That’s right; we audit their financial statements. 

Mr. Busn. And you have no part in supervising the bookkeeping 
setup of the D.C. System’s operations during the year? 

Mr. DeVos. You are qiute right. 

Mr. Bus. Thank you. 

Mr. Witttams. Mr. Macdonald? 

Mr. Macvonatp. I have just one question that I am still confused 
about, dealing, with the tax rebate or refund. Do you state cate- 
gorically, as their accountant, that they have—and I am talking 
about the transit company—that they have no advantage taxwise in 
any finagling with their tax on gasoline ? 
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Mr. DeVos. That is a mechanical thing that I am not completely 
familiar with, the operation of the gasoline tax. 

Mr. Macponap. 1 can’t hear you. 

Mr. DeVos. I am not familiar enough with the operation of this 
gasoline tax thing. Mr. Flanagan would have to explain that to you, 

Mr, Macponap. In other words, you as their accountant handle 
their books but you disclaim any knowledge of how they manipulate 
their taxes? 

Mr. DeVos. No. We have the information. I am not personally 
acquainted with the details. 

Mr. Macponaup. You say you are their accountant. You audit 
their books annually. How many times have you audited their books? 

Mr. DeVos. I have a staff that works under my supervision that 
audits the accounts. 

Mr. Macponatp. And how many times has that happened ? 

Mr. DeVos. Well, about 14 times. 

Mr. Macponavp. And you say you don’t have any knowledge of a 
basic thing like running a transit company? You don’t have any 
idea about how they pay taxes on gasoline? 

Mr. DreVos. Yes; I know how they pay taxes on gasoline. 

Mr. Macponaup. I asked you the question do you know if the 
can finagle this in such a way as to come up with a tax advantage 
dealing with their gasoline? 

Mr. DeVos. I don’t think that they would finagle. 

Mr. Fianacan. Mr. Macdonald 

Mr. Macponap. I am not accusing anybody. Maybe “finagling” 
is the wrong word. “Getting the greatest legal benefit under existing 
tax law” is what I mean by finagling. I am not suggesting there is 
anything dishonest about it. 

Mr. DeVos. I think they should try. 

Mr. Macponatp. If you are their accountant, I suppose that is 
what you get paid for, to show them the loopholes, and 1 am asking, 
Are there any on this gasoline tax? 

Mr. DreVos. The gasoline tax is payable if the company earns more 
than the allowed rate of return. If they fail to earn it, they don’t 
have to pay it. 

Mr. Macponap. I have no further questions. Thanks a lot. 

Mr. Franacan. Mr. Macdonald, if I may I would insert in the 
record a document issued by the regulatory commission that decides 
those questions for us, and that shows that after figuring all gasoline 
tax liability we would have had a deficiency below the allowable re- 
turn of over $288,000. That is where the determination is made. 

And speaking of auditing, the Public Utilities Commission has an 
auditor in my quarters in the office there every day, just as many hours 
as I spend there, and every voucher, every cash entry one way or the 
other, every journal entry is scrutinized. 

It isn’t auditing. It goes far beyond the regular audit, and it is 
done by the representative of the regulatory commission. 

Mr. Wuu1aMs. Mr. Rogers? 


Mr. Rocrrs of Texas. Mr. Chairman, the other day when I made my 
statement 


Mr. Wituiams. Just a minute. Have you concluded now, Mr. 
DeVos? | 
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Mr. DeVos. Yes, sir. 

Mr. Wou14Ms. Thank you very much. 

Mr. Rogers. 

Mr. Rocers of Texas. Mr. Chairman, the other day I inserted some 
matters in the record that were an exchange of firings between the 
D.C. Transit and Mr. Belt, the Executive Secretary of the Public Util- 
ities Commission, and at that time the last shot had not been fired by 
Mr. Flanagan, and I have it now and I would like to insert it in the 
record so that the record will be complete on that. 

Mr. WiuiaMs. It may be received for the record. 

Mr. Rogers of Texas. I ask that it be inserted at the proper point, 
in answer to the letter from Mr. Bell to Mr. Flanagan. 

Mr. Fuanacan. I wanted to fire that shot myself, Mr. Congress- 
man. You beat me to it. 

Mr. Wiuu1aMs. Thank you very much. Now Mr. Chalk, I believe 
that we have completed the testimony of the two gentlemen to pre- 
cede you. I believe also that you indicated that you would like for 
these other gentlemen to stand by with you; is that correct? 

Mr. Cuatk. That is correct. 

Mr. Witu1aMs. All right, sir. Do you have a prepared statement? 

Mr, Cuatxk. No, sir. 

Mr. Wuu1AMs. Do you have a statement that you would like to give 
extemporaneously 4 

Mr. Cuatk. Yes, sir. 

Mr. WittiaMs. Fine, you may proceed. 

Will you identify yourself for the record ? 


STATEMENT OF 0. ROY CHALK, PRESIDENT, D.C. TRANSIT SYSTEM, 
INC. 


Mr. Cuauk. Yes, sir. My name is O. Roy Chalk. I am president 
and chairman of the board of the D.C. Transit System. May I say, 
sir, at this time, that if we were going to be interrupted at 12 o’clock, 
and if in view of the fact that I know I will be talking for at least 
2 hours, might we possibly start tomorrow fresh? There is only 15 
minutes left. 

Mr. Witu1ams. I was hoping we could get started and then you 
could continue tomorrow, Mr. Chalk. 

Mr. Cuatx. As you will, sir. 

(Discussion off the record.) 

Mr. Cuax. I would like to say at the outset that I consider it a 
great privilege to appear before this committee and its distinguished 
members. I feel that if any one committee knows the facts, knows 
the privileges and the rights that were granted the D.C. Transit Sys- 
tem, it would be this committee, which fathered the D.C. Transit 
System in its grant of 1956. 

I believe this was the very committee which together with another 
committee of the Senate recommended the legislation which was 

assed unanimously during the session of 1956 and authorized the 

.C. Transit System to operate in the District of Columbia. 

I think too that I would like to express my feeling in this matter. 
I respect the rights of the proponents of this bill to submit a bill 
which in their honest opinion they believe is helping the small man. 
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I respect their right and I respect the rights of the small man. Byt 
I do feel that the facts in this particular case do not justify the bil] 
and I wish to register my objections to this bill for very valid reasons 
which I believe I will be able to explain to you in detail, sir. 

Nam Ore Mr. Chalk, you may be seated. Do you prefer to 
stand ¢ 

Mr. Cuatx. I prefer standing. 

I have a series of items of which, with the permission of Mr. Harris 
the chairman, I would like to read the highlights, and if Mr. Harris 
would like to make a selection 

Mr. Harris. Mr. Williams is the chairman of this subcommittee, 
He is conducting the hearing. 

Mr. Cuatx. With the permission of Mr. Williams, I would like 
to skim through rapidly. If I may go back and amplify later to- 
morrow, but I would like to skim through rapidly some of the high- 
lights and inquire of Mr. Harris if he wishes me to amplify any one 
of these. I have about 18 or 20 points. 

Now the first point that I have in my outline relates to the question 
of the background and the record, the situation which I found back 
in 1956, a deplorable state of relationship with the public, with labor, 
and soon. Then I go on in my outline to describe the improvements 
which I have put in, the faith which I have kept with Congress, the 
good things such as buying hundreds and hundreds of new equip- 
ments. Through my outline I try and indicate that I have done the 
job. I have done good things for the public. I have continuously 
tried to improve the transit system in the District of Columbia. 

Mr. WiuurAms. Mr. Chalk, I hope that in making your presentation 
you will not go too far afield from the subject matter before the com- 
mittee, which is exclusively directed to the sightseeing operations and 
what has been called or is alleged to be unfair competition with the 
independent operators on the part of D.C. Transit. 

I think that members of the committee would readily recognize the 
fact that the D.C. Transit System has been built up considerably in 
the last couple of years. But that is not the question at issue here, as 
you know. 

Mr. Cuax. I wish to assure you 

Mr. Wixuiams. I hope you will, insofar as possible, confine your 
testimony to the subject matter presently before the committee. 

Mr. Cuarx. I wish to assure the chairman that I will attempt to 
keep everything relevant to the issues of this bill. We do, however, 
have to understand the background and its relationship of the back- 
ground to this bill. 

I assure you I will do my level best to keep it. And I know it would 
be pertinent and relative to the issue. 

I am just skimming through here to see if there is some particular 
point that can be taken out of the whole. But the more I look at it, 
the more I feel that we must look at the whole picture. 

Mr. Harris. Let me help you out for a few minutes. 

Mr. Wuu1ams. Mr. Chalk you will have plenty of time to amplify 
tomorrow. 

Mr. Harris. To get at some of the points I want to hear your com- 
ment on. 

Mr. Cuax. I'd be delighted, sir. 
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Mr. Harris. What about the charge of tax advantage that you have 
in your sightseeing operations ? 

Mr. Cuatk. I feel that we have no tax advantage, sir. The alleged 
tax advantage of the nonpayment or so-called nonpayment of gaso- 
line is not true in effect because we volunteered and we are paying our 

soline taxes, and we are perfectly willing by any formula that the 
Public Utilities Commission wishes to set up to take no advantage of 
the gasoline tax insofar as sightseeing is concerned. I am sure that 
the Public Utilities Commission—their auditors are right in this 
room—can evolve some formula which will be perfectly fair to every 
sightseeing company in this town, including D.C. Transit, since we 
want no tax advantage and we feel that we have voluntarily given up 
any gasoline tax advantage, anything that would be effectuated by the 
auditors of the Public Utilities Commission can be done and is being 
done right now. I do strongly object, however, to an amendment of 
our franchise as setting a precedent for a franchise that has been 

anted to us with certain conditions which have been imposed upon 
us, which we have accepted and which we have fulfilled. I do not 
feel that the remedy here to help the small man—and I am all for 
it—is by hurting the transit system. Iam perfectly willing to waive 
this so-called tax advantage, and we have been paying it. 

And if in some other form it can be further restricted by the Public 
Utilities Commission, we are perfectly willing to do this. We want 
no tax advantage over our competitors. Furthermore, I believe that 

ou can correct—it is within the power of Congress to help these small 
a by giving them tax advantages which I understand are 
about to pass Congress in other forms. 

So we have no objections to that. We strongly urge that you help 
the smaller sightseeing men just as you have helped the D.C. Transit 
System. 

Mr. Frrepev. May I ask a question? Don’t you have the advan- 
tages of using the capital of the D.C. Transit System in buying sight- 
seeing buses ? 

Mr. Cuax. I wouldn’t say 

Mr. Friepet. Not only for mass transportation but also—— 

Mr. Cuatx. Whether or not this is an advantage I do not know. 
An expenditure sometimes is not considered an advantage. We are 
able to do it just as they are also able to do it, proportionate to their 
own size. They can also buy new vehicles, just as we can. 

Mr. Friepet. You have a great advantage of buying sightseeing 
buses and limousines out of the capital of the D.C. Transit Co. 

Mr. Coax. I don’t consider that an advantage, sir. 

Mr. Friepet, If your company for the sightseeing and limousine 
buses was separate and distinct from mass transportation that would 
be one thing, but it is not so you have advantages in buying equip- 
ment. 

Mr. Cuatx. If what you are saying in effect is that if a man has 
money, any man in any business in this entire United States, this is a 
sin-——- 

Mr. Frrevet. No,no. Iam for big business too. I am saying that 

ou have the advantage, better advantages than the small man has. 

would like to see him have the same advantages so that he could 
buy new equipment and have some other company pay for it, but I 
can’t do that. 
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Mr. Cuatx. A lot of people can’t do things through no fault of 
theirs. Yet this is not the responsibility of a man in the same in- 
dustry. 

Mr. Friepet. That is far from the intent of your charter. Youyr 
charter is for mass transportation and does not authorize you to 
into these sidelines and run the little man out of business. That is 
the point that I am making. 

Mr, Cuax. I am sure that I can answer that in detail. I am just 
oversimplifying things for the sake of hitting this particular point, 
But on your point, Mr. Harris, sir, we desire no advantage taxwige, 
We are paying that tax and we are perfectly willing under any for- 
mula that the PUC will give us to continue to pay it. 

: Hy Harris. No. 1, you would be willing to pay the gross receipts 
ax ? 

Mr. Cuatx. That iscorrect. The gasoline tax, sir? 

Mr. Harris. No, I say you would be willing to pay the gross re- 
ceipts tax if the tax is applied to others. And if you are exempted 
from the gross receipts tax then you think the others should be 
exempt. Isthat the position you take? 

Mr. Cuatx. That is correct, sir. 

Mr. Harris. So you think that should be equalized ? 

Mr. Cuaux. Yes. I have no objections to being equalized with 
them insofar as sightseeing is concerned. 

Mr. Harris. Yes; that is what I am talking about. 

Mr. Cuatx. That is correct. 

Mr. Harris. We are talking about sightseeing now ? 

Mr. Cuak. Yes, sir. 

Mr. Harris. No. 2, you say that you are willing to pay and are now 
paying the fuel tax? 

Mr. Cuark. That is correct. 

Mr. Harris. So consequently on the special taxes, you take the posi- 
tion that you get no advantage and you want no advantage? 

Mr. Cuarx. That is correct, sir. 

Mr. Harris. Now, No. 2, you operate your charter business in con- 
nection with your mass transit business, don’t you? 

Mr. Cuatk. Yes, sir. 

Mr. Harris. Now you purchase buses through the D.C. Transit 
System ? 

Mr. Cuatx. Yes, sir. 

Mr. Harris. Whatever purpose it might be, so consequently you 
take a given bus and you use it in your mass transportation system 
if required in that system, or you use it in your charter’system if 
required in that use? 

Mr. Cuatx. That is correct. 

Mr. Harrts. Do you have any buses which you use primarily and 
exclusively for charter purposes? 

Mr. Cua. Yes, sir. 

Mr. Harrts. Could you give us or indicate the number? 

Mr. Cuax. About 17. 

Mr. Harris. About 17. How many buses do you use in both mass 
transit business and charter, sightseeing business ? 

Mr. Cuatx. Approximately, we have a total of 900 buses. There 
are times when we use as many as 400 or 500 of these buses for charter 
and sightseeing on a particular day. 
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Mr. Harets. For charter and sightseeing ? 

Mr. CuHa.k. Yes, sir. ee ; 

Mr. Harris. How do you distinguish the difference between charter 
operation and sightseeing operation ? ie Se ie 

Mr. Cuatx. Sightseeing, although I know of no special distinction, 
pecause sightseeing applies to all forms of transit. Man since time 
immemorial has gone upon a bus sometimes just to take a look out the 
window. That is also sightseeing. It is hard for me to distinguish, 
sir, between sightseeing. a 

Mr. MacponaLp. You do charter work for the U.S. Government ? 

Mr. CHALK. Yes, this is contract. 

Mr. Frrever. Limousine and sightseeing. 

Mr. CHALK. We can charter an entire bus toa person, firm, or group 
or whatever it might be where they take the entire bus for their own 
exclusive use. This is charter. 

Mr. Rogers of Texas. Would the gentleman yield? You do that 
on the charter, Mr. Chalk, under the authority in your franchise to 
engage in sightseeing activities though, don’t you? 

Mr. CHALK. Yes. 

Mr. Rocers of ‘Texas. You do your charter bus work under your 
mass transit operation ? 

Mr. Cuatk. May I explain this to you? 

Mr. Rocers of Texas. Yes. 

Mr. CHALK. May I explain the background of the transit business? 
It comprises three phases. That is why I say just to take this out of 
context without giving you—— 

Mr. Harris. Both of us know that, so you are not taking it out of 
context. You can straighten out your record if you want to. We 
know the background of all of this. We want to get at the issues. 

Mr. Cuatk. Of course. There are three phases. You don’t want 
me to explain this to the gentleman, sir? 

Mr. Harris. Yes, the gentleman asked you a question. 

Mr. Cuatx. There are three phases to this, sir, one is mass trans- 
portation ; the second is shopping during the offpeak hours; and the 
third is sightseeing and charter work during the offpeak hours. You 
see, we have 

Mr. Rocrers of Texas. Mr. Chalk, eliminate that part of the thing, 
If you had a franchise limiting you to mass transportation operations, 
you couldn’t engage in charter or sighting, could you? 

Mr. CHaLk. Mass transit includes charter and sightseeing, sir. 

Mr. Rocers of Texas. But you had to have that specifically spelled 
out in your franchise or you could not have operated it, could you? 

Mr. Coax. Not necessarily, no, sir. It has always been that way 
for the last 100 years. 

Mr. Rocrrs of Texas. Why are you so insistent on it being in the 
franchise ? 

Mr. Cuatx. Pardon? 

Mr. Rocers of Texas. Why were you so insistent on it being in the 
franchise ? 

Mr, Cuatx. I think that that statement, sir—I don’t know where 
you had the assumption that I insisted that it be in the franchise. It 
was in the franchise when I 

Mr. Rogers of Texas. I was sitting on that committee and heard 
you ask for it and insist that you had to have it in the franchise. 
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Mr. Cuatx. But it was in there when I came to this town and they 
showed it to me. 

Mr. Rogers of Texas. I am not talking about that. I am talking 
about what you said before that congressional committee. 

Mr. Cuatx. When the suggested franchise was presented to me b 
the Commissioners of this District to myself and to Senator Pat Me. 
Namara—June 27 as a matter of fact, I remember the date—the 
presented this to me. I didn’t write it. They wrote it. They pre- 
sented it to me. 

Mr. Rocers of Texas. I understand, but the question came up, Mr, 
Chalk, as to whether or not you ought to have the sighseeing priyi- 
leges, in the conference committee. You remember that, don’t you? 
And you were present there and said that you had to have it. That 
you wanted it in there. You wanted those left in the franchise, 

Mr. Cuaxx. I don’t know whether I singled that one item out. I 
said I wanted it, I wanted the franchise as it was presented to me by 
the Commissioners. ; 

Mr. Rocers of Texas. I withdraw the question, Mr. Chairman, 

Mr. Cuatx. I don’t recall individually singling out that item at the 
hearings. 

I assume that that was so. 

Mr. Wiu1ams. Mr. Chairman, may I ask one question before you 
go further? 

Mr. Harris. Oh, surely. 

Mr. Wiuiu1aMs. If you will yield for that purpose, Mr. Chalk, you 
stated a moment ago that you feel that certain fuel taxes and other 
taxes as may be imposed against the independent sightseeing concerns 
which are not imposed against your concerns should certainly be car- 
ried across the board; is that correct? 

Mr. Cuatx. Yes, sir. I feel that they should be entitled to— 
Mr. Wiu1aMs. So there won’t be any possibility of unfair com 
tion on your part. By the same token, Mr. Chalk, would you be will- 
ing to go further so as not to permit the losses from your sightseeing, 
charter, and limousine operations to offset losses in the computation 

of your income for fuel tax purposes ? 

In other words, up to the 6.5 percent do you feel that those losses 
should not be charged against the D.C. Transit Co. ? 

Mr. Cuatx. I have waived these, sir. 

Mr. Wiu1ams. Maybe I don’t make myself clear. This is a rather 
complicated question. As I understand it, if you lose $200,000 we 
will say on sightseeing—— 

Mr. Cuaxx. I don’t concede that, sir. I don’t concede that we are 
losing any money on sightseeing. 

Mr. Wuu14Ms. Let’s take a hypothetical case. 

Mr. Cwatx. Yes, sir. 

Mr. Wiiu1ams. Assuming that you should lose $200,000? 

Mr. Cuatx. Yes, sir. 

Mr. Wuu1ams. And you make exactly 6.5 percent—— 

Mr. Cuatx. And we have earned 6.5 percent? 

Mr. Wiuu1aMs. That’s correct. Now that $200,000 loss would be 
charged against that 6.5 percent for the purposes of remission of fuel 
taxes, wouldn’t it, to D.C. Transit? 

Mr. Cuatx. That would be correct, sir. 
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Mr. Wiuu1ams. That would keep you from going over the 6.5 per- 
cent, would it not? 

Mr. Cuatk. Right, sir. 

Mr. Wituiams. Whereas you would have to pay them if you went 
over the 6.5 percent, wouldn’t you? 

Mr. Cuatk. That is correct, sir. 

Mr. Wuuu1aMs. All right. Now do you feel that this loss from 
sightseeing and charter operations should be computed in that con- 

ion ? 

a Cuatk. I would be perfectly willing, if there were a loss, 
computed I won’t say by either standard because I do not feel that 
the PUC standard of computation is the proper one, but I certainly 
feel that if there were a loss 

Mr. Wuu1ams. Am I clear in my question? 

Mr. Cuarx. Yes, I think it is perfectly clear. I would be per- 
fectly willing to exclude that loss for the purpose of the tax exemption 
that you are talking about. mi oat 

Mr. Wit1AMs. It is presently included though, isn’t it, sir? 

Mr. CuHatx. No. Well, right now it is an academic question be- 
cause even after deducting that loss we still have a differential of 
$288,000. But if it came into the area such as you hypothetically 
suggest where it were close, I would be willing to exclude it if there 
were a loss. I am not in business to lose money, sir, nor to put people 
out of business. 

Mr. Wiu1aMs. All right, sir. 

Mr. Harris. I wanted to carry that point further and that was 
the next point I was going to bring up. 

We were talking about your advantage, if it is an advantage, and 
I think it is, of purchasing your buses for use wherever you see the 
most advantageous position to use them, and that is good business 
management, and naturally anyone is to be commended for it, if it is 
operating within the rules. 

Now the next would be carrying forward that tax provision we 
talked about, which Mr. Williams mentioned and which Mr. Friedel 
mentioned. 

You say you have no loss in sightseeing operations. 

Mr. Cuaux. No, sir. We have no loss in sightseeing operations to- 
day or in recent months. I will say this—— 

r. Harris. Now, Mr. Chalk, the member of the Public Utilities 
Commission testified the other day that your operations, your sightsee- 
ing operations sustained a loss, I think he used the figure of $106,000 
in 1958. 

Mr. Coax. In 1958? 

Mr. Harris. Do you question that ? 

Mr. Cuarx. I question the PUC’s methods of computation; yes, sir. 

You see, there was something. 

Mr. Harris. Mr, Flanagan testified a moment ago that the loss in 
that operation, if I remember him correctly, in 1958 was $74,000. You 
don’t question that ? 

Mr. Cuarx. I think that Mr. Flanagan’s point was overlooked. 
Mr. Flanagan presented two points. You are talking about one point. 
The point that Mr. Flanagan presented was that by the PUC method 
of computation, if you allocated all the costs, depreciation, everything 
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else, to sightseeing and charter, then we would have had a loss of 
$74,000 for the year 1958. 

However, if you took the businessman’s approach, and I take the 
businessman’s approach, if we were restricted from doing this busi- 
ness, and the total of $500,000, or whatever the figure was that we did 
were excluded, as a revenue, and all of the added costs were excluded 
as expenses, there are certain costs that would have remained, and we 
would not have had a loss of $74,000. ; 

We would have had a much lesser profit in our overall transit pic- 
ture if we excluded the sightseeing and charter operations. 

Mr. Harrts. If you did have a loss, that was charged against the 
D.C. Transit Co. total operation; is that right ? 

Mr. Cuax. For income tax purposes; yes, sir. 

Mr. Harris. And if you have a loss of $74,000 or $106,000, then, as 
Mr. Friedel mentioned a moment ago, for income tax purposes a part 
of that was taken up by the Federal Government in taxes because to 
that extent it is deducted. 

Mr. Cuatx. That is correct, sir. 

Mr. Harris. And you question whether there was a loss? 

Mr. Cuark. Yes, sir; I still would question that. 

Mr, Harris. Therefore, you and the Public Utilities Commission 
are at odds with that ? 

Mr. Cuatk. Yes; this is for the year 1958 ? 

Mr. Harris. Yes. 

Mr. Cuatx. Now, I say that we were revitalizing a very sick com- 
pany and a very sick department, the charter and sightseeing. We 
necessarily spent much more money last year to revitalize it. The 
costs of advertising, for example, according to a businessman’s ap- 
proach could be amortized over the next 3 or 4 years, because it is prov- 
ing out that this year, even with the PUC’s method, we are earning 
money today. 

Mr. Harris. There are a few other points I want to ask you about 
very quickly. 

o. 1, do you charge the same rates for sightseeing as these other 
companies ? 

Mr. Cwax. Yes, sir; completely. I will submit evidence to the 
committee tomorrow giving the entire picture on that, sir. In most 
cases we are even higher. 

Mr. Harris. In most cases you are a little higher than the others! 

Mr. Cuacx. That is correct. 

Mr. Harris. But you say that you do not know of an instance 
where you are lower? 

Mr. Cuax. Oh, there might be variations, very minor variations. 
There is no mathematical accuracy. 

Mr. Harris. Your rates on sightseeing and charter operation 
aren’t determined by the Commission ? 

Mr. Cuax. By the what? 

Mr. Harris. By the Public Utilities Commission ? 

Mr. Cuatx. No; but we are definitely at least equal to the average 
rates of the industry. For example, $6 an hour for limousine. These 

hourly rates are standard with everybody. 

Mr. Harris. They are standard ¢ 

Mr. Cuatx. Yes, sir. 
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Mr. Harris. And in that event there isno advantage ? 

Mr. CHatk. We have no advantage pricewise. 

Mr. Harris. There is no advantage pricewise ? 

Mr. Cuatk. None at all, sir, They have an advantage that people 
overlook. Laborwise we are at a tremendous disadvantage. We are 
94 percent higher than Grayline, for example, in our labor costs. 

Mr. Harris. Yes; I noticed that in here. Now, one other thing I 
wanted to ask about and which has been it seems to me brought to the 
attention of the committee and is a very interesting point. 

Do you make special arrangements with hotels and such places as 
that for concessions at that particular location ? 

Mr. Cuatk. Yes; I believe that is the general practice, except that 
we have fewer of these than the other sightseeing companies, such as 
the Grayline, if that is what you are referring to. 

Mr. Harris. Is there any way that you can present to this committee 
the list or outline of the places where you have concessions? 

Mr. Cuauk. Yes. 

Mr. Harris. As compared with places where somebody else has 
concessions ¢ 

Mr. Coax. Yes; I have that testimony here and am prepared to 
submit it. 

Mr. Harris. All right. Now in this type of operation is it cus- 
tomary standard procedure to make arrangements whereby you have 
a so-called rebate to the hotel for the use of that particular place? 

Mr. CHALK. You mean a commission, not a rebate? We pay com- 
mission to travel agents or any hotel that will favor us with their 
business, that is correct, sir. 

Mr. Harris. Now someone said the other day that some 70 percent 
of the total, is that the figure that was used, some 70 percent of the 
total is paid for a commission as a concession at a given place? 

Mr. CHatk. Never heard of such a thing. 

Mr. Harris. Do you know anything about that? 

Mr. Cuatx. No, sir. 

Mr. Harris. Is it the feeling of the transportation industry, of 
which you are a part, and the hotel associations and all, that one par- 
ticular transport company engaged in this business should have the 
exclusive right to operate at that particular place? 

Mr. CuHa.k. Well, it has been the practice and we have fought it. 
I have written every hotel in this town, sir, objecting to the exclusive 
franchises which they have been giving to such outfits as the Gray- 
lines. We have been unable to break through in most instances. As 
a matter of fact, I have been actually asking the Department of Jus- 
tice to investigate this, 

They have so many hotels in this town locked up as if it were 
their own private property that I think it is worthy of an investiga- 
tion to determine who is locking up the business, sir. 

Mr. Harris. That is certainly interesting from you, with the charge 
that you have a monopoly here on this business and are taking busi- 
ness away from them, are putting them out of business, and then your 
countercharge. 

Mr. Cuaxk. I think the shoe is completely on the other foot, 

Mr. Harris. Maybe we should have a real investigation of it. 

Mr. Cuatx. Yes, sir; we would welcome it, sir. 
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Mr. Harris. The Grayline I understand were making the same com. 

laint that you are doing the same thing that you are charging Gray- 
Ne are doing. 

Mr. Cuark. There is no question about it, sir. I may refer you to 
the testimony before the Select Committee on Small Business which 
stated on page 3 of the report, this is the majority report: 

Graylines is the largest of the sightseeing and bus chartering services in the 
District of Columbia when measured by volume of business derived from thoge 
services. No other operator has as farflung associations and affiliations 
throughout the country. No other has as many hotels in or out of the District 
tied up by exclusive contract. Graylines, Inc., alone controls almost 12,000 
hotel rooms in the District. Its nearest competitor, the D.C. Transit System, 
controls less than 1,500. 

Now this is not my report. This is the report, the majority report 
of the Select Committee on Small Business. 

Mr. Harris. Do you pay a different commission to the hotels for the 
concession that Graylines or other people pay ? 

Mr. CuHatk. We pay a normal commission, whatever that norm is 
for the industry. 

Mr. Harris. Would you be willing to, if equalization is what is 
asked for here, would you be willing to have a provision whereby no 
one company could operate a monopoly in a given hotel or other such 
place? 

Mr. Cuatx. I would be simply delighted with that. 

Mr. Harris. Those were the questions that I wanted to hear your 
thoughts on as the reason, if you will pardon me for interrupting you, 
if I have interrupted your presentation. 

Mr. Cuarx. No, I appreciate your interest, sir. 

Mr. Harris. I realize you are going to have a 2-hour discussion 
here and I wanted to get these particular questions out before you that, 
I had in my mind as to the contentions made here. 

Mr. Chairman, that is all. Thank you very much. 

Mr. Cuaux. Mr. Chairman, thank you, sir. 

Mr. Witurams. Mr. Chalk, the committee is going to have to ad- 
journ. You heard the bells. There is a rolleall going on on the floor. 
Before we do, I will ask you if you will be available tomorrow? 

Mr. Cua. Yes, sir. 

Mr. Witu1ams. And you will have your associates with you? 

Mr. Cuax. Of course. 

Mr. Harris. May I also say, Mr. Chairman, that if by these com- 
mittee hearings we have inconvenienced Mr. Chalk, we are sorry be- 
cause he did call me some 3 weeks ago and requested that these hear- 
ings be postponed. But as every member knows, the business of this 
committee is pretty heavy. We have got a full schedule and to have 
taken this out and put it off to another date would have disrupted the 
entire schedule that we have already made for well beyond this 
month, so we are sorry if we have inconvenienced you. 

Mr. Cuatx. This was no inconvenience, sir. It was only 2 weeks 
ago when it would have been difficult for me. 

Mr. Wuu1aMms. Mr. Chalk, would it be possible for you to submit 
to the committee a copy of the articles of incorporation of the D.C. 
Transit Co. ? 

Mr. Cuatx. Copy of what? 
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Mr. Wuu1aMs. Articles of incorporation. I notice we don’t have 
that in our files and I think it might be well for the information of 
the committee to have a copy. 

Mr. Cuak. Surely, sir. 

Mr. Witu1ams. Mr. Bush has brought up another matter and that 
is the certificate of convenience and necessity. You have that, of 
course ? 

Mr. Coax. Pardon ? 

Mr. WuuiaMs. A certificate of convenience and necessity. I am 
wondering if we could also have a copy of that ? 

Mr. Cuatk. Surely. 

Mr. Witu1aMs. We will do our best, Mr. Chalk, to permit you to 
make your statement in the morning without undue interruption any- 
way. I am certain there will be quite a number of questions from 
members of the commitee. 

Mr. Cuarx. And I shall try and keep it as brief as possible. 

Mr. Wuuuiams. Thank you. The committee will adjourn until 10 
o'clock tomorrow morning. 

(Whereupon, at 12:15 p.m. the hearing was adjourned, to recon- 
yene at 10 a.m. Wednesday, June 3, 1959.) 
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WEDNESDAY, JUNE 3, 1959 


House oF REPRESENTATIVES, 

SUBCOMMITTEE ON ‘TRANSPORTATION AND AERONAUTICS OF 

THE COMMITTEE ON INTERSTATE AND Foreign COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess in the George 
Washington Inn, Washington, D.C., Hon. John Bell Williams (chair- 
man of the subcommittee) presiding. 

Present: Representatives Williams, Friedel, Macdonald, Bush, and 
Springer. 

Mr. Wituiams. The subcommittee will be in order. 

I think probably it would be appropriate to announce at this point 
for the information of those in the room, newsmen and others, that 
it will not be possible for the committee to hold an afternoon session 
this afternoon, due to the fact that the House is considering the 
armed services appropriation bill under the 5-minute rule, and quite 
obviously that will require the presence of every member of this 
committee. 

If it is necessary to continue these hearings, the Chair will endeavor 
to make an anouncement of the continuance date or the date set for 
the next hearing, as soon as the time can be worked out for the 
committee. 

Yesterday, when the committee was forced to adjourn by meeting 
of the House, Mr. O. Roy Chalk was on the stand and had been in- 
terrogated primarily by Chairman Harris of the full committee. 

Mr. C ‘halk had indicated that he had a statement which he would 
like to give to the committee, and the Chair will be glad to recognize 
Mr. Chalk at this time for that purpose. 


STATEMENT OF 0. ROY CHALK, PRESIDENT, D.C. TRANSIT SYSTEM, 
INC.—Resumed 


Mr. Witu1aMs. Mr. Chalk, is it your desire not to be interrupted 
until you have completed your statement ? 

Mr. Cuatx. I would prefer that, sir. 

Mr. Witt1aMs. The committee will do its best to comply with your 
wishes in the matter. It may be necessary at one time or another to 
interrupt. 

Mr. Cuatx. Ofcourse. I understand that. 

Mr. Witu1aMs. But we will not abuse the privilege. 

You may proceed, Mr. Chalk. 

Mr. Cuatx. Mr. Chairman and members of the committee, this is 
a belated introduction. I was interrupted yesterday, but I think I 
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should probably finish the thought that I commenced with at yester- 
day’s opening. — 2 

I did say then and I say again that it is a great privilege to appear 
before you gentlemen and to appear before this committee, since par- 
ticularly this committee was so interested in the formation of a D.C. 
Transit System and was, in effect, the father of the system, by having 
framed and approved the franchise which gave us our right to exist in 
the District of Columbia as its mass transportation system. 

So I say again that I feel privileged to appear before you and I 
wish to comment and enjoin with all in the very worthy objective that 
is intended by this bill; and yet I must oppose the bill and express 
my own opposition to it. oo 

But when I say I must commend the sponsors of this bill and the 
members of this committee for hearing the bill, I say it with this 
thought in mind. I believe it is the objective of this bill to help the 
small businessman, to help the small sightseeing and transit operator 
who, for no reason that we can say is his own fault, does not have 
certain advantages that might have been given to the D.C. Transit 
System, and the purpose, I believe, and the intent of this bill was to 
equalize what in the opinion of the sponsors, was an unfair system. 

I would not say that I disagree with that. I feel just as you do, 
that the small businessman must be protected under the American 
economy, no matter what. I think they come even ahead of large 
business. I don’t say that you should hurt large business, but I do 
say you should help small business. 

It was not too long ago, gentlemen, that I considered myself a small 
businessman, and I was the head of an association of small business- 
men that was trying in the best possible way they could to get ahead 
and to manage to sustain its existence against giant adversaries. 

So, I know what it means for small business to compete against big 
business, and I have always said, however, that big business has no 
monopoly on brains. I feel that the small businessman has just as 
much brains, and, under the American economy, he should have just 
as much chance. 

And I think that I can submit myself as an example of that. The 
opportunity to grow, the opportunity to accomplish things, that is the 
opportunity of America, and I am very proud to say that I was a small 
businessman. ‘Today, people say that I am a big businessman. Well, 
I don’t know that I agree with that. I think I am still very small in 
comparison with what I consider big business today. 

So, as to the objectives, I say that they are very worthy and I say 
that the intent is excellent, but I do say that the focus is wrong, that 
you are pointing at the wrong objective, because the wording of this 
bill is pointed not to help the small businessman, not to help the small 
sightseeing and transit company. 

The wording of this bill is to hurt the D.C. Transit System, the child 
of this committee. I say, let us take a good look and see what we want 
to accomplish here. 

If you want to help small business people, then pass a law which 
would help small business, but don’t pass a law that would hurt the 
transit system of the District of Columbia. 

Now, I want to submit that certain facts might have been submitted 
to you from certain areas—and you have not had a fair opportunity 
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to hear two sides of the story—but t believe that there are certain 
groups from areas outside of the District of Columbia who have their 
own interests and their own axes to grind. I am not even going to 
point a finger at them. MM 

They have, of course, a perfect right ot try to attain their objective 
by any fair means that they can. And I, also, have a perfect right to 
defend myself and I have a perfect right to say that the District 
of Columbia, the employees of the D.C. Transit System, and the 
public, who are vitally concerned with the transit system in the Dis- 
trict of Columbia, that they can defend themselves when these attacks 
come from cities other than the District of Columbia. 

I suggest that these cities take a look at themselves and solve their 
own problems before coming into the District of Columbia and try- 
ing to confuse issues and make it difficult for the transit system of 
Washington to serve the people of Washington. 

And now, Mr. Chairman, and gentlemen of the committee, with 
these general statements, I would like to use a term that probably is 

uite appropriate during this past Decoration Day weekend—“lest we 
forget.” 

“Let we forget.” That is a very important term that we use on 
Decoration Day. I think that we should use it, possibly, 365 days a 
year, “lest we forget.” 

In the transit picture, my entry, the entry of the D.C. Transit 
System and its stockholders into the District of Columbia in 1956— 
“lest we forget,” there existed then in the city of Washington the 
worst possible situation that could exist, transportationwise, transpor- 
tation for the entire city in the previous year had been tied up, it was 
immobile, it was strikebound, it was in a state of confusion and 
puzzlement as to what the next day would bring—would they be 
able to go to work, was Congress able to function actually and 
physically, by having its workers come to Congress? 

“Lest we forget”—that there was a very bad labor-management 
situation, where labor and management were at each other’s throats. 

“Lest we forget”—that the public and newspapers were at the 
throats of management and management was fighting back. It was a 
very bad situation and a very unhappy one. 

“Lest we forget” these things, and then “lest. we forget” what has 
happened in the last 3 years for the correction of this situation, which 
was a threat to this city or to any community, to any group of busi- 
nessmen operating in that community. 

“Lest we forget” the importance of transit to the public, to labor, 
to government, to mma. 

Now, we cannot make everybody happy. I do not think that any 
Congressman could do it; I don’t think any businessman can do it, 
and I don’t think anybody else can do it. There is bound to be some 
bitter discontent. 

We have tried honestly and fairly to make everybody in this town 
happy with a transit system that was trying its best to rise from a state 
of almost nonexistence to the point where it is today pointed out as the 
leader, not only of the industry, the transit industry in the United 
States, but the leader of all transit in the world. 

We are now getting delegations from countries throughout the 
world to find out how did we do it in Washington, because everybody 
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can see that we are doing a better job, first, than ever expected, and, 
second, a better job than most of the transit companies throughout the 
world. 

We are making progress and we hope to continue to make even 
greater progress. And I will come to the various points of progress 
in detail a little bit later in my presentation. 

However, I feel that there are points of background that I feel are 
necessary to understand the present picture and to correct, if you will, 
any unfair situation. We must understand the backgr ound, and we 
must understand that today the D.C. Transit System is highly re- 
spected on its merits, and we : ask no more than to be considered on the 

merits, of having done a good job, trying to do a good job, and even 
making money, if that can be construed as a sin—and in that respect 
we feel that we have not sinned. 

However, making money—well, that is one way that you keep score, 
If you are making money then you know that you are doing a good job. 
you know that you are doing something progressive, and you know 
that you have a healthy company, and w ith a healthy company, with a 
healthy transit company, any ¢ ity will prosper, because transportation, 
to me, and I think to the Interstate Commerce Committee, because 
they are interested in all forms of transportation, it is the one key 
to economic prosperity, in my opinion. 

I shall not go into the philosophy of transportation. I am sure that 
you ¢ gentlemen are well aware of the importance of transportation in 
the economic life of any nation. But when all roads led to Rome, 
Rome was a great country, a great city. When Venice was the great 
point where transportation could move in ancient times, Venice was 
a great city. When transportation is moving to and from a city, that 
city prospers, and it is very important that tr ansportation move prop- 
erly and move under very healthy auspices in the District of Columbia. 
This philosophy of transportation I know you gentlemen are fully 
aware of and I need not expand on it. 

But, in any event, today we have a healthy transit system and we 
have a healthy transit system for many reasons. 

When I came here, I attempted to make friends. And I believe I 
feel from the hundreds and hundreds of letters that I have received 
from Congressmen and Senators that I have made friends with Con- 
gress. And I receive constantly letters of encouragement, we get those 
letters of encouragement telling us what a fine job we are doing and 

saying, in effect, “Keep it up.” 

‘And I have made friends with labor. Only 3 weeks ago, in one of 
the most unusual dedications in the history of labor in the United 
States, and right here in the District of Columbia, a building was dedi- 

cated, the first of its kind, a labor-management health center. Mr. 
George Meany, president of the AFL-CIO, and Senator Morse were 
present and made the dedicatory addresses, and they said the D.C. 
Transit System “represents enlightened management,” and this was 
the greatest tribute that I conceive that any company, any private 
enterpr ise in the United States, could get from labor, from the chief 
of labor, “enlightened management,” and friendship. 

Today, I think you will find in this room representatives of labor, 
and they will confirm what I tell you, that we are friends of labor. 

We have tried not only to do things that were not expected of us, 
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to do things for the good of our employees—and, incidentally, we have 
improved our payrolls in the last 3 years annually by approximately 
$1,500,000 a year. We pay our men very well, and we have made 
them happy, and we are proud to feel that we have done that, taken on 
the extra burden of paying them higher wages, but we are glad to do 
it because as long as we make money we want everybody to make 
money, too. This is an American concept and this is the concept of 
the D.C. Transit System. 

So, our relationship with labor is absolutely tops, “lest we forget” 
that. 

Our relationship with the press, the general public—well, our pub- 
lic is smiling when they ride in our transit system, our public is happy, 
our men are smiling at them and they are smiling back. 

I could show you countless thousands of letters from the satisfied 
public—of course, contrasted with a few here and there, and again I 
say, you cannot satisfy everybody. Coming back to this point of not 
being able to satisfy everybody, in this town, of course, there are a 
few people who, through possibly their own lack of initiative, would 
like to blame the D.C. Transit System for not doing as much business 
as they would like to do. 

Well, we do not stand in their way. We say to you, “Help them if 
you can.” 

If they complain of a tax advantage that the D.C. Transit System 
has, give them the same help, give them the same tax advantage. 

But I say, “Don’t try to hurt the transit system by restrictive legis- 
lation”—and I will come to an explanation of why I consider it re- 
strictive—“but if you have the motivation and if you have the desire 
and intent to help the little fellows”—and I urge you to do it—“give 
them the same break that you gave us.” 

Pass laws which will give them tax exemption, or one which will 
even go beyond, and I won’t complain. 

And I also suggest, pass laws which will equalize our labor situa- 
tion, bearing in mind that we are paying under fair trade practices 
24 percent higher labor rates. I am not complaining of that; I 
merely say, if you are looking for equality, make it equality straight 
down the line. Let’s be fair about it. When we are wrong, tell us and 
we will correct it. If you want to help them, then help us, too. Let’s 
be fair to everybody. 

I think with this background in mind, and the background of the 
troubles that preceded the transit system’s entry into Washington, 
and with the background of the improvements and achievements that 
we have had in improving the bad relationships, I say that we are 
worthy of your fairest consideration. 

Now, let us go back a little further into the background, the back- 
ground you gentlemen are familiar with, the franchise background. 

You were the gentlemen that gave us this franchise, for which we 
are very grateful, and which was given to us in good faith and which 
We are observing in good faith and which, we say, we hope that we 
will both continue to observe the terms of that franchise in good 
faith. 

This is a contract. Franchise is a contract, a contract between 
the U.S. Government and a private enterprise—a most unusual con- 
tract, incidentally, and I think it stands as a symbol, where the U.S. 
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Government will recognize that private enterprise occasionally, and 
more often than occasionally, deserves a break if it does a good job, 
I think in the franchise that section 4 is one of the most unusual] 
clauses that was ever incorporated to solve an unusual situation. This 
was a clause that stated that Congress would maintain a continuin 
interest in the welfare of the D.C. Transit System and its investors, 

I know of no other enterprise in the United States that has a flat 
outright statement that Congress will be interested in the welfare of 
its stockholders—and that includes myself and about 1,500 others, 

I am not the only stockholder, although, by reading newspapers, 
people occasionally get the idea I am the only stockholder and the 
only interested party. We have, I believe, approximately—I do not 
have the exact count, because many stockholdings are in brokers’ 
names, but my guess is somewhere between 1,500 and 2,000 stock- 
holders presently own the D.C. Transit System. 

In any event, I say that this commitment on the part of the Con- 
gress of the United States to maintain a continuing interest in the 
welfare of the D.C. Transit System is something that we cherish, and 
we hope to live up to it and we believe we are living up to it today, 
and we ask that it is in that spirit of maintaining an interest in the 
welfare that you view this particular piece of legislation as wholly 
inconsistent with that statement, because, after due consideration and 
proper evaluation and, as I will explain to you later, you will find 
that this piece of legislation is not in the best interests of the D.C. 
Transit System and of the public which it serves. 

And now I would like to discuss the really important part, although 
the background of an interest is certainly important, Dut the really 
important part of this franchise is in section 6 that we are concerned 
with in this particular hearing. It is section 6 which specifically 
stated, and I have the wording here: 

The corporation is hereby authorized and empowered to engage in special 
charter or sightseeing services subject to compliance with applicable laws, rules, 
and regulations of the District of Columbia— 
et cetera. 

This franchise was presented to myself, or rather the first draft was 

resented to myself, on June 27 by the President of the Board of 
Cuanattibtinsite, Mr. McLaughlin. It was on June 27 that he pre- 
sented it to me, or rather he presented a copy of a draft which had 
been submitted to Senator Pat McNamara on that same date, with an 
enclosure letter. 

This letter was addressed to the Honorable Pat McNamara and was 
submitted June 26, 1956, and attached to it was a copy of a draft of 
the proposed franchise with the section 6 in it. Page 4 of that said: 


The said— 


and there was a blank, because it was not even determined at that 
particular time that D.C. Transit would be the purchaser, and so the 
name was blank. It might have been the National City Line or it 
might have been a group which at that time was fighting for the 
purchase or competing for the purchase—I don’t say fighting for it— 
and they were not fighting too hard, and for more than a year they 
could not even find a purchaser, until I walked into the picture, but 
after I walked into the picture there were several groups, if you will 
recall, that submitted offers. 
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So, any blank company could build, the National City Line, or any 
other proposed purchaser ; it was not just the D.C. Transit System. 

In any event, it was submitted to Senator McNamara on June 
27, incorporating that clause which is the same clause that was in- 
corporated in the final franchise, in which it says: 

* * * is hereby authorized and empowered to engage in special charter or 
sightseeing services— 
and so forth. 

Now, on June 27 I was handed a copy by the President of the 
Board of Commissioners, and based upon that copy, on the same 
day, having read this as a representation to myself, I presented a 
letter of proposal to Mr. Broadwater, president of the Capital Transit 
System, which at that time owned the transit system in Washington, 
and that was the company to which I addressed my proposal of 
purchase. 

You will see attached to that letter addressed to Mr. Broadwater, 
president of the Capital Transit Co., dated June 27, in which I sub- 
mit an offer to purchase predicated upon the—on page 2 of the letter 
just below the middle you will see a sentence which says: 

* * * which shall be the franchise referred to in letter of transmittal dated 


June 27, 1956, from the Board of Commissioners to the Honorable Pat McNamara, 
chairman, Conference Committee— 


et cetera. 

I submitted this proposal based upon a franchise and a clause in 
that franchise relating to sightseeing and charter, which to me was a 
representation upon which I relied. 

I was a bona fide purchaser, just as any businessman would be, 
in getting a representation of facts and acting upon it, and in this 
respect I reel a bona fide purchaser should be protected so that once 
having bought it he should not be deprived of it, and in this case, 
where it constitutes a vital part of his business and being deprived of 
it would actually be tharsifel to his business, he should be doubly 
protected. 

With your permission, Mr. Chairman, may I make this exhibit 
which you have before you made a part of the record, including the 
franchise, the draft of the franchise, and the letter. 

Mr. WixuiAMs. Let it be received for the record. 

(The document referred to is as follows :) 


WASHINGTON, D.C., June 27, 1956. 
CAPITAL TRANSIT Co., 
Washington, D.C. 
GENTLEMEN: Referring to our offer contained in letter dated June 15, 1956, 
we hereby amend the same in the following respects : 

1. As against the purchase price of $13,440,000, paragraph 7(a) shall be 
amended to increase the cash payment from $8 million to $9,600,000; and 
paragraph 7(b) shall be amended so as to decrease the amount of the pur- 
chase money first mortgage on the real estate to $3,840,000. 

2. Referring to the first page of our offer, where reference is made to 
$7,500,000, the same shall be increased to $9,600,000; likewise where ref- 
erence on said first page is made to $5,440,000, the same shall be decreased 
to $3,840,000. 

In all other respects our offer of June 15, 1956, stands as made at that time. 

Yours very truly, 

T.C.A. INVESTING CorP., 
By O. Roy CHALK, President. 
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JUNE 27, 1956, 
Mr. J. A. B. BROADWATER, 
President, Capital Transit Co., 
Washington, D.C. 


Deak Mr. BroapwatTer: This is written in the light of discussions had this 
afternoon between you, myself, and our respective counsel, pursuant to which 
we increase our prior offer to purchase from you the cash, securities, real ang 
personal property, and all of the other assets of every kind and nature owned 
by Capital Transit Co. and its subsidiary company, Montgomery Bus Lines, 
Ine., to pay therefor the sum of $18,440,000 and agree to assume and discharge 
all of the liabilities of Capital Transit Co. and Montgomery Bus Lines, Ine., as 
are more specifically set forth in paragraphs 4(B)(c) and 1(a) the contract of 
June 15, 1956, between Capital Transit Co. and National City Lines, Ine., or 
at our election similar paragraphs satisfactory in form and content to both 
parties. 

As evidence of our good faith we are attaching herewith cashier’s check pay- 
able to your order in the sum of $500,000. 

The said sum of $13,440,000 is to be payable to you as follows: 

$9,600,000 in cash or by certified check upon the closing of title of which 
the cashier’s check of $500,000 enclosed herewith is to be a part. 

The balance of the purchase price, namely $3,840,000, is to be secured by 
a first deed of trust on the company’s real estate, which shall include all 
machinery and equipment legally a part thereof. The notes secured by said 
deed of trust shall bear interest at 5 percent per annum, payable semi- 
annually; shall mature in 15 years and shall be curtailed at the rate of 

200,000 a year, payable semiannually, with the entire unpaid balance 
becoming due upon the maturity of said note or notes. 

Said note and deed of trust shall contain a provision granting the priy- 
ilege of prepayment in whole or in part on any interest date without penalty 
on 30 days’ prior notice in writing to the holder of said note and deed of 
trust. 

If this proposal is accepted by the board of directors of Capital Transit Co. 
by June 30, 1956, and the board agrees to submit it to the stockholders for 
approval, we will immediately be prepared to enter into a formal agreement 
with you and complete same within 2 weeks under the terms outlined above 
and such other terms and conditions as the parties may agree to, which shall 
include, among other things, that we are not to be bound by the contract unless 
we are granted a franchise by Congress, which shall be the franchise referred 
to in letter of transmittal dated June 27, 1956, from the Board of Commissioners 
to the Honorable Pat McNamara, chairman, conference committee on §S. 3073, 
as per exhibit herewith attached, which letter recommends us. This offer is 
conditioned upon approval of the board of directors by June 30, 1956, of this 
offer exclusively and by the stockholders on or before August 6, 1956. 

In the event the parties are unable to agree upon the terms and conditions 
of such formal agreement for any reason whatsoever or in the event the form 
and content of the franchise as finally passed by Congress shall not be in the 
form of the franchise referred to in said letter of June 27, 1956, and therefore 
not acceptable to us, then at our option our offer may be canceled and the 
cashier’s check of $500,000 referred to above is to be returned to us forthwith 
without liability. 

Very truly yours, 


T.C.A. INVESTING CoRP., 
By O. Roy CuHatk, President. 


Hon. Pat MCNAMARA, 
Chairman, Conference Committee on S. 8078, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR MCNAMARA: In our report of June 22, 1956, stating that the so- 
called McDonald group had submitted a plan for the continued operation of the 
Capital Transit Co. which the Commissioners had found acceptable, we also 
stated that the Commissioners had a tentative appointment with the so-called 
Chalk-Fox group the following Monday to discuss their plan. The Commissioners 
have also found this plan to be acceptable. It is substantially the same as that 
submitted by the McDonald group, except the Chalk-Fox plan contemplates the 
formation of a new company which will purchase the assets of the Capital 
Transit Co., whereas the McDonald group contemplates the purchase by the 
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Capital Transit Co. of the Wolfson interest and a continuation of the operation 
of that company. , ; 

The Chalk-Fox plan in essence is to purchase the assets of the Capital Transit 
Co. for the sum of $13,440,000, payable $9 million in cash and the issurance of 
15-year 5 percent bonds in the amount of $4.4 million. The Commissioners have 
received information from sources believed to be reliable that the Chalk-Fox 
group have been assured of financial backing by Chase Manhattan Bank of New 
York, and Mr. Chalk has advised that his plan is acceptable to Capital Transit 
Go. and will be presented by the president to the directors of that company if the 
plan submitted by National City Lines, Inc., is withdrawn. 

The foregoing plan represents the most fully developed and financially ad- 
vanced plan for operation of a mass transportation system in the District of 
Columbia which has been approved by the Commissioners. 

Subject to actual commitment by Chase Manhattan Bank of the loan above 
described, the Commissioners recommend acceptance by the conferees of the 
Chalk-Fox plan as being acceptable with respect to franchise provisions, and 
presently integrated and reaay for immediate approval by the board of directors 
and stockholders of the Capital Transit Co., and probability of early consum- 
mation. 

As an earmark of its good faith, the Chalk-Fox group have deposited with 
Capital Transit Co. a letter of credit for $500,000 on the Chase Manhattan Bank 
which expires on June 30, an indication of the lack of time at our disposal, and 
an additional reason for our recommendations of the Chalk-Fox proposal. 

At about 10 o’clock this morning, the Board of Commissioners received a modi- 
fication of the offer of National City Lines, Inc., a copy of which is attached. 

Our prognosis of the income and expense for 1957 fail to indicate a reasonable 
expectation of a 92 percent operating ratio. Also, it should be noted that there 
is a wide divergence between the National City Lines proposed payment with 
respect to repair of the streets and the actual cost of such repairs to the District 
of Columbia. 

Gen. Thomas A. Lane is in approval of the provisions of the Chalk-Fox fran- 
chise but abstrains from voting on a specific recommendation for reasons set 
out in the attached memorandum. 

With kindest personal regards, I am, 

Very sincerely yours, 


President, Board of Commissioners, District of Columbia, 


JUNE 27, 1956. 
MEMORANDUM 


I wish the record to show that I abstain in voting on the matter of recom- 
mending that Congress grant a franchise to the Fox-Chalk group. I cannot 
recommend that Congress grant a franchise to any organization that does not 
have the means to fulfill the obligations of the franchise. Neither can I recom- 
mend that Congress grant a franchise to anyone not having the facilities to 
provide the service required under the terms of the franchise, when such action 
would eliminate from consideration other potential operators who would accept 
a franchise containing provisions that are acceptable to the Commissioners, and 
who might acquire the facilities necessary to fulfill the terms of the franchise. 

I do recommend, however, that Congress grant a franchise to anyone who is 
willing to accept the conditions that are satisfactory to the District of Columbia 
Board of Commissioners and who will have the facilities to provide mass trans- 
portation service starting August 15, 1956, to replace that now furnished by 
Capital Transit Co. 

T. M. NoSEK, 
Colonel, Corps of Engineers, U.S.A. 
Acting Engineer Commissioner. 


Amend S. 3073, as it passed the Senate, by inserting a new title after the 
enacting clause, to be designated “Title I” and to read as follows: 


TITLE I 
That there is hereby granted to ~-_----- , a corporation of the District of 


Columbia, and its successors and assigns, a franchise to operate a mass trans- 
portation system of passengers for hire within the District of Columbia and 
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between the District of Columbia and points within the Washington Metro. 
politan Area comprising all of the District of Columbia, the cities of Alexandria 
and Falls Church, and the counties of Arlington and Fairfax in the Com- 
monwealth of Virginia and the counties of Montgomery and Prince Georges 
in the State of Maryland, subject, however, to the outstanding operating rights 
of existing common carriers of passengers to render service within the said area 
at the date of enactment of this Act: Provided, That nothing herein shall be 
construed as exempting ~---_-- __ from any law, rule, regulation, order or 
ordinance, of the Commonwealth of Virginia or the State of Maryland, or any 
politic al subdivision of such Commonwealth or State. The provisions of Sec- 
tion 5 (2) of the Interstate Commerce Act shall not be applicable to _.________. 

Sec. 2. This franchise is granted for a term of twenty years: Provided, how- 
ever, That Congress reserves the right to repeal this franchise at any time for 
its nonuse. 

Sec. 3. Any provision of law to the contrary notwithstanding, no agency 
of the United States or of the District of Columbia shall, after the effective date 
of this enactment, issue any permits, operating rights, grants of authority for 
operating rights, licenses or certificates of public convenience and necessity 
to any other carrier of passengers for hire for mass transportation over fixed 
routes and regular schedules within the Washington Metropolitan Area as 
defined in section 1 hereof except after a hearing and a finding that____________ 
or its successors and assigns is unwilling or unable to perform reasonable and 
necessary service. 

Sec. 4. The exercise of the franchise rights granted by this Act within the Dis- 
trict of Columbia shall be subject to the jurisdiction of the Public Utilities 
Commission of the District of Columbia. It is hereby declared as a matter of 
legislative policy that in order to assure the Washington Metropolitan Area of 
an adequate transportation system operating as a private enterprise,__________ 
in accordance with standards and rules prescribed by the Public Utilities Com- 
mission of the District of Columbia, should be afforded the opportunity of 
earning such return as to make the company an attractive investment to private 
investors. As an incident thereto the Congress finds that under present cir- 
cumstances the opportunity to earn a return of at least 6144 percent on either 
the system rate base or on gross operating revenues would not be unreason- 
able, and that the Public Utilities Commission should encourage and facilitate 
the shifting to such gross operating revenue base as promptly as possible and 
as conditions warrant. It is further declared as a matter of legislative policy 
that if the company does provide the Washington Metropolitan Area with a 
good public transportation system, with reasonable rates, the Congress will main- 
tain a continuing interest in the welfare of the company and its investors. 

Sec. 5. The initial schedule of rates and charges which shall be effective 
within the District of Columbia upon commencement of operations by__________ 
shall be the same as that effective for service by Capital Transit Company 
approved by the Commissioners of the District of Columbia pursuant to the 
provisions of Public Law No. 389, approved August 14, 1955 (69 Stat. 724), in 
effect on the day of the enactment of this Act, and shall continue in effect there 
after until superseded by a schedule of rates which becomes effective under 
this section. Whenever on or after August 15, 1957,...__._.--___________ files 
with the Public Utilities Commission of the District of Columbia a new schedule 
of rates, such new schedule shall become effective on the tenth day after the 
date of such filing, unless the Commission prescribes a lesser time within which 
such new schedule shall go into effect, or unless prior to such tenth day the 
Commission suspends the operation of such new schedule. Such suspension 
shall be for a period of not to exceed one hundred twenty days from the date 
such new schedule is filed. If the Commission suspends such new schedule it 
shall immediately give notice of a hearing upon the matter and, after such 
hearing and within such suspension period, shall determine and by order fix the 
schedule of rates to be charged by__________________. If the Commission does 
not enter an order, to take effect at or prior to the end of the period of sus- 
pension, fixing the schedule of rates to be charged by____________ , the suspended 
schedule filed by_._...._.____ may be put into effect by the end of such period, 
and shall remain in effect until the Commission has issued an appropriate 
order based on such proceeding. 

hs ea a ieee ine cas a , its 


satis and assigns, is hereby authorized and empowered to eng: ys in special 
charter or sightseeing services subject to compliance with applicable laws, rules, 
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and regulations of the District of Columbia and of the municipalities or political 
subdivisions of the States in which such service is to be performed. 

BET fy RNC’ oath Sk es eels eeeieeen eae shall be 
obligated to initiate and carry out a plan of gradual conversion of its street 
railway operations to bus operations within seven years from the date of the 
enactment of this Act upon terms and conditions prescribed by the Public Utili- 
ties Commission of the District of Columbia, with such regard as is reasonably 
possible when appropriate to the highway development plans of the District of 
Columbia and the economies implicit in coordinating the company’s track re- 
moval program with such plans: Provided, however, That, upon good and suffi- 
cient cause shown, the Public Utilities Commission may in its discretion extend 
beyond seven years, the period for carrying out such conversion: And provided 
further, That all of the provisions of the full paragraph of the District of 
Columbia Appropriation Act, 1942 (55 Stat. 499, 533), under the title “Highway 
Fund, Gasoline Tax and Motor Vehicle Fees”, subtitle “Street Improvements”, 
relating to the removal of abandoned tracks, regrading of track areas, and paving 
abandoned track areas, shall be applicable to ------------------__-_----------. 

Sec. 8. (a) As of August 15, 1956, paragraph numbered 5 of section 6 of the 
Act entitled ‘“‘An Act making appropriations to provide for the expenses of the 
government of the District of Columbia for the fiscal year ending June thirtieth, 
nineteen hundred and three, and for other purposes”, approved July 1, 1902, as 
amended (D.C. Code, sec. 47-1701), is amended by striking out the third and 
fourth sentences and inserting in lieu thereof the following: “Each gas, electric- 
lighting, and telephone company shall pay, in addition to the taxes herein men- 
tioned, the franchise tax imposed by the District of Columbia Income and Fran- 
chise Tax Act of 1947, and the tax imposed upon stock in trade of dealers in 
general merchandise under paragraph numbered 2 of section 6 of said Act 
approved July 1, 1902, as amended.” 

(b) Notwithstanding subsection (a) of this section, the --_---._-----------~---- 
eres Fk gt he See) re ee shall be exempt from the following taxes: 

(1) The gross sales tax levied under the District of Columbia Sales Tax Act; 

(2) The compensating use tax levied under the District of Columbia Use Tax 
Act; 

(3) The excise tax upon the issuance of titles to motor vehicles and trailers 
levied under subsection (j) of section 6 of the District of Columbia Traffic Act 
of 1925, as amended (D.C. Code, sec. 40-603 (j) (4) ) ; and 

(4) The taxes imposed on tangible personal property, to the same extent that 
the Capital Transit Company was exempt from such taxes immediately prior to 
the effective date of this section under the provisions of the Act of July 1, 
1902, as amended. 

(5) The mileage tax imposed by subparagraph (b) of paragraph 31 of section 
7 of the Act approved July 1, 1902, as amended (D.C. Code, sec. 47—2331(b) ). 

Sec. 9. (a) Except as hereinafter provided, the --.---------_ shall not, with 
respect to motor fuel purchased on or after September 1, 1956, pay any part 
of the motor vehicle fuel tax levied under the Act entitled “An Act to provide 
for a tax on motor-vehicle fuels sold within the District of Columbia, and for 
other purposes”, approved April 23, 1924, as amended (D.C. Code, title 47, ch. 
19). 

(b) As soon as practicable after the twelve-month period ending on August 
31, 1957, and as soon as practicable after the end of each subsequent twelve- 
month period ending on August 31, the Public Utilities Commission of the 
District of Columbia shall determine the company’s net operating income for 
such twelve-month period and the amount in dollars by which it exceeds or is 
less than a 614 per centum rate of return on its system rate base for such twelve- 
month period. In such determination the Commission shall include as an 
operating expense the full amount of the motor vehicle fuel tax which would be 
due but for the provisions of this section on the motor fuel purchased by the 
company during the twelve-month period, and the full amount of the District 
of Columbia franchise tax levied upon corporate income and Federal income 
taxes which would have been payable in the absence of writeoffs in connection 
with the retirement of street railway property as contemplated by section 7 
of this Act, but only to the extent that such write-offs are not included as an 
operating expense in determining net earnings for ratemaking purposes. The 
Public Utilities Commission shall certify its determination to the Commissioners 
of the Dstrict of Columbia or their designated agent. If the net operating in- 
come so certified by the Public Utilities Commission equals or is more than 
a 6% per centum rate of return on the _.....__________ system rate base, the 
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company shall be required to pay to such Commissioners, or their designated 
agent, the full amount of the motor vehicle fuel taxes due on the purchases 
of motor fuel made by the company during such twelve-month period. If the 
net operating income so certified is less than a 64% per centum rate of return 
on such rate base, the company shall pay to such Commissioners, or their desig- 
nated agent, in full satisfaction of the motor vehicle fuel tax for such period 
an amount, if any, equal to the full amount of said motor vehicle fuel tax 
reduced by the amount necessary, after taking into consideration the effect 
of the District of Columbia franchise tax levied upon corporate income and of 
Federal income taxes, including District of Columbia franchise tax levied upon 
corporate income and Federal income taxes which would have been payable 
in the absence of writeoffs in connection with the retirement of street railway 
property as contemplated by section 7 of this Act, but only to the extent that 
such writeoffs are not included as an operating expense in determining net earn- 
ings for ratemaking purposes, to raise the company’s rate of return on its sys- 
tem rate base to 644 per centum for said period. Within thirty days after being 
notified by the said Commissioners or their designated agent of the amount of 
the motor vehicle fuel tax due under this section, _.__.__-.-_-_-- shall pay such 
amount to the said Commissioners or their designated agent. In the event the 
Public Utilities Commission should adopt the operating ratio method for fixing 
rates, the provisions of this section granting relief from the payment of the 
motor vehicle fuel tax shall be deemed modified so as not to require the Com- 
pany to pay any motor vehicle fuel tax to the extent that the payment of such 
tax would result in its net income being less than the allowable return arrived 
at in accordance with the procedures prescribed above. 

(c) If not paid within the period specified in subsection (b), the motor vehicle 
fuel tax payable under this section and the penalties thereon may be collected 
by the Commissioners of the District of Columbia or their designated agent in 
the manner provided by law for the collection of taxes due the District of Colum- 
bia on personal property in force at the time of such collection; and liens for the 
motor vehicle fuel tax payable under subsection (b) and penalties thereon may 
be acquired in the same manner that liens for personal property taxes are 
acquired. 

(d) Where the amount of the motor vehicle fuel tax payable under subsection 
(b), or any part of such amount, is not paid on or before the time specified therein 
for such payment, there shall be collected, as part of the tax, interest upon such 
unpaid amount at the rate of one-half of 1 per centum per month or portion of a 
month. 

(e) The Commissioners of the District of Columbia or their designated agent 
are hereby authorized and directed to issue to the ~--.-.--____________ such 
certificates as may be necessary to exempt it from paying any importer the 
motor vehicle fuel tax imposed by such Act of April 23, 1924, as amended, or as 
hereafter amended. 

(f) (1) From and after the time fixed in subsection (2) hereof the __._______ 
ieiatisind shall not be required to pay real estate taxes upon any real estate 
owned by it in the District of Columbia and used and useful for the conduct of 
its public transportation operations to the extent that the Public Utilities Com- 
mission of the District of Columbia has determined under such rules and regula- 
tions as it may issue that the company’s net operating income in the previous year 
was insufficient, after giving effect to the tax relief provided in the preceding 
subsections, to afford it the return provided in subsection (b) above. 

(2) This subsection shall take effect upon the completion of the program con- 
templated in section 6 of this title, as certified by the Public Utilities Com- 
mission to the Commissioners of the District of Columbia, or at such earlier time 
as the Public Utilities Commission may find it appropriate in the public interest 
and shall so certify to the Commissioners of the District of Columbia. 

Pe I: £8) FO adi ainccasindenbomathoberked shall not be charged any part of the 
expense of removing, sanding, salting, treating, or handling snow on the streets 
of the District of Columbia, except that the _......._.___________ shall sweep the 
Streetcar tracks at its own expense. 

(b) The paragraph which begins “Hereafter every street railway company” 
which appears under the heading “streets” in the Act entitled “An Act making 
appropriations to provide for the expenses of the government of the District of 
Columbia for the fiscal year ending June thirtieth, nineteen hundred and thirteen, 


and for other purposes”, approved June 26, 1912 (D.C. Code, sec. 7-614), is here- 
by repealed. 
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Seo. 11. The provisions of title 43, sections 501 through 503 of the District of 
Columbia code shall not be deemed to restrict any merger or consolidation of the 
Pe Le bd with any other company or companies engaged in mass 
transportation in the District of Columbia or the Washington metropolitan area: 
Provided, however, That any such merger or consolidation shall be subject to the 
approval of the Public Utilities Commission of the District of Columbia. 

Sec. 12. “Public Utilities Commission of the District of Columbia” and “Public 
Utilities Commission” shall include any other agency established by law succeed- 
ing in whole or in part to the jurisdiction of the Public Utilities Commission 
of the District of Columbia over a carrier or carriers of passengers for hire for 
mass transportation over fixed routes on regular schedules. 

.. Site ROO: osname is hereby authorized to issue securities to Chase Man- 
hattan Bank and Capital Transit Company with respect to the acquisition of 
assets of Capital Transit Company, providing interest rate thereon shall not 
exceed 5 per centum per annum, and further provided that the principal shall 
not exceed the cost of acquiring the assets of Capital Transit Company. The 
foregoing is based upon the proposed purchase price of $13,440,000. 

Sec. 14. The preceding sections of this Act shall not become effective unless 
prior to August 14, 1956, the ~__-----_- , after taking such action as may be 
appropriate under its charter and bylaws, has notified the Public Utilities Com- 
mission of the District of Columbia in writing that it will engage in the trans- 
portation of passengers within the District of Columbia on August 15, 1956, 
under its franchise as granted by the provisions of this Act.” 


CHANGES IN §8. 3073 as It PASSED THE SENATE 


S. 3073; pages 55-56, change title numbers I through IV to II through V 
respectively. 

Change section numbers accordingly throughout the bill. 

Page 60: Insert at the end of section 201 a new subsection, to be lettered (i), 
and to read as follows: 

“*Publie Utilities Commission of the District of Columbia’ and ‘Public Utili- 
ties Commission’ shall include any other agency established by law succeeding 
in whole or in part to the jurisdiction of the Public Utilities Commission of the 
District of Columbia over a carrier or carriers of passengers for hire for mass 
transportation over fixed routes on regular schedules.” 

Page 61, line 20, after “Src. 301” insert “(a)”; page 62, line 2, strike the 
third, fourth, and fifth sentences of Sec. 301(a) and insert the following at the 
end of section 301(a): 

“(b) The powers of the Authority shall be vested in and exercised by a 
Board of Directors consisting of five members, who shall be residents of the 
Washington Metropolitan Area, appointed by the Commissioners of the District 
of Columbia: Provided, That until such time as three of such appointed mem- 
bers of the Board of Directors shall be qualified, the said Commissioners shall 
constitute such Board. Such appointed members shall hold office as hereinafter 
provided, unless sooner removed by the said Commissioners. Not more than 
three members of the Board shall belong to the same political party. The mem- 
bers of the Board so appointed by the Commissioners shall be appointed for 
terms expiring on September 30, 1959: Provided, That in the event the Authority 
has effectuated the sale of its property pursuant to section 304 of this Act, but 
has not closed out its affairs prior to October 1, 1959, the terms of the members 
of the Board so appointed by the Commissioners shall be extended until such 
time as the affairs of the Authority have been closed out. The said Commis- 
sioners may remove any such member of the Board in case of incompetency, 
neglect of duty, malfeasance in office, or conviction of a crime. The Commis- 
sioners shall appoint successors to such members of the Board whose positions 
may be vacated by reason of removal, resignation or death. 

“(e) Each such director shall receive compensation, as may be fixed by the 
Board, for attendance at each meeting of the Board, but shall not receive more 
than $3,600 in any one year of service measured from the date of appointment, 
except that each such director serving during the first 365 days dating from the 
organization of the Board shall be entitled to receive not more than $5,000. In 
the event the Authority has not effectuated the sale of its property prior to 
October 1, 1959, the members of the Board appointed by the Commissioners pur- 
suant to this section 301 shall serve until at least three members of the Board 
have been appointed and qualified pursuant to and in accordance with section 
401 of this Act. Each director appointed pursuant to this section 301 shall 
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be entitled to reimbursement for all necessary expenses, including travel ex- 
penses, incurred in the discharge of his duties. No director, officer, or employee 
of the Authority shall have any private financial interest in any contract, work, 
or business of the Authority, nor in the transfer of any property or rights in 
property to or from the Authority. 

“(d) The provisions of subsection (c), (d), and (e) of section 401 of this 
Act shall be applicable to the Authority and to the members of the Board ap- 
pointed pursuant to this section 301 to the same extent as if such subsections 
were set forth in this section 301.” 

Page 97 : Line 12, insert (a) after “402”. 

Lines 15 and 16 strike “certificate of authority” and insert “franchise”. 

Page 97: after line 21 insert new subsection (b) as follows: 

“(b) The Commissioners are authorized to provide in any such franchise 
that whenever the holder of the franchise files with the Public Utilities Com- 
mission of the District of Columbia a new schedule of rates, such new schedule 
shall become effective on the tenth day after the date of such filing, unless the 
Commission prescribes a lesser time within which such new schedule shall go 
into effect, or unless prior to such tenth day the Commission suspends the opera- 
tion of such new schedule. Such suspension shall be for a period of not to 
exceed one hundred twenty days from the date such new schedule is filed. If 
the Commission suspends such new schedule it shall immediately give notice of 
a hearing upon the matter and, after such hearing, shall determine and by 
order fix the schedule of rates to be charged by the franchise holder. If the 
Commission does not enter an order to take effect at or prior to the end of the 
period of suspension, fixing the schedule of rates to be charged by the franchise 
holder, the suspended schedule filed by the franchise holder may be put into 
effect by the franchise holder at the end of such period, and shall remain in ef- 
fect until the Commission has issued an appropriate order based on such 
proceeding. 

“The Commissioners are further authorized to provide in such franchise that 
the same shall be subject to such terms and conditions as the Commissioners may 
deem in the public interest.” 

Page 117: Add a new title VI as follows: 


“TITLE VI 


“Sec. 601. The provisions of titles II through V of this Act shall become 
effective on August 14, 1956, but only in the event that, by reason of the provi- 
sions of section 14 of title I of this Act, the provisions of sections 1 through 13 
of title I of this Act do not become effective: Provided, however, that if prior 
to August 14, 1956, the Commissioners of the District of Columbia shall find, 
after investigation, that there is no reasonable basis for believing that the con- 
ditions set forth in section 14 of title I of this Act will be fulfilled, they may, 
with the approval of the President, issue a proclamation to that effect, upon 
which event the provisions of titles II through V of this Act shall become im- 
mediately effective. P 

“Sec. 602. Notwithstanding the provisions of section 601 of this Act, the Com- 
missioners of the District of Columbia are authorized, between the date of 
enactment of this Act and August 14, 1956, to exercise any of the powers granted 
to the Commissioners and to the Authority by title III of this Act insofar as 
the exercise of such powers may be necessary to prepare for the responsibilities 
which will devolve upon the Authority in the event that sections 1 through 
13 of title I of this Act do not become effective. In the event the provisions 
of title II through title V of this Act become effective, the acts of the Commis- 
sioners taken under this section with respect to any of the powers granted the 
Authority under title III shall be deemed to be the acts of the Authority and 
shall be binding upon the Authority.” 


Mr. Cuatk. I think this about covers the subject of the background, 
the situation which existed prior to our entry, the situation which ex- 
isted after our entry, and the background of the franchise. 

And now I think I would like to talk, if I may and with your per- 
mission, a bit about the economic, historical background of the transit 
system in Washington. I think understanding this will give you an 
understanding of why we say sightseeing is so important and the 
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charter work is so important. This transit system, as well as any 
transit system in the entire United States, as a matter of fact, as I will 
later show you, every transit system in the United States, the small 
ones and the large ones, are vitally concerned with this piece of 
legislation, because what can happen here can happen there. I will 
come to that, and with your permission, sir, will introduce sufficient 
evidence which I believe will convince you that this is a national 
problem. P . ; ‘ 

First, I would like to point out on the subject of sightseeing that 
since practically time immemorial, sightseeing and charter work have 
been part and parcel an integral part of the transit systems of any 
city in the country. 5 

I have here a book, one of the greats, of the trolley and transit 
pusiness. It is called “Trolley Car Treasury,” showing a century of 
American streetcars, cablecars, interurban trolleys, with all of the nos- 
talgia that relates to the transit systems in their earlier years. The 
book was written by Frank Rowsome, who is well known to prac- 
tically all in the transit business. It is an historical reference book, 
and with your permission I would like to enter that as an exhibit, if 
I may. 

Mr. Witu1aMs. The committee will accept it for its files, or you can 
do it by reference if you desire. 

Mr. Coax. Very well; we will do it by reference. 

Mr. WiiuiAMs. Very well. 

Mr. Cuatx. I merely want to call your attention to page 13. 

Mr. Witti1aMs. Quite obviously, the committee could not include 
that whole book. 

Mr. Cuatx. Yes, of course. I merely want to call your attention 
to page 13. This is one page of many, and it shows the pictures of 
the old-fashioned type of trolleys that the so-called traction com- 
panies of the early days did operate. And here they say: 

The commonest emotion that trolleys created was a genuine affection. Maybe 
nobody liked the company, but almost everybody was fond of the familiar cars 
or of the genial conductor or of an especially attractive trip. In every city 
countless people took trolley rides just for fun. Trolleys were a pleasant way 
by which to explore unknown parts of a city. They were leisurely and cheap 
and afforded a fine car window view of the neighborhoods through which they 
passed. 

This is the clause that I would like to make a part of the record be- 
cause it shows that, whether it was yesterday or last week or 100 years 
ago, sightseeing was a part of the transit business in every city of 
this country. 

This is nothing new. This is not something that was just written 
into a franchise with an entirely novel approach. No, sir. This al- 
ways existed. This is nothing new. This is a part of the transit 
business. 

Now, when I tell you it is a part of the transit business, I think I 
should call attention to a bit of the economics that make it necessary, 
that make it and other things necessary, and we are trying to do this 
and other things to improve the transit health of our community. 

First, I think I would like to introduce a chart which shows—this 
one [exhibiting]. 
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This chart will show the inherent weakness of every transit system 
in the United States, if not the world. The problem is just as preva. 
lent in London as it is in Chicago, New York, or Washington. 

You will note by looking at this chart here, here we have the num- 
ber of buses scheduled for service by 15-minute periods throughout the 
day as of April 30, 1959. You will note a peak of about 750 buses 
between the hours of 7 and 9 in the morning, with a gradual—I won't 
say gradual, a sharp falloff from the peak to the valley, and you wil] 
note a similar pickup and high spot between the hours of 4:30 to 
6:30 in the afternoon, with a sharp drop on both sides of the rise, the 
peak, and you will see the valleys, and in the valleys you see the in- 
herent weakness of every transit system, and in these valleys you have 
the possibility for success if we are encouraged and aided in having 
a healthy transit system, not only in Washington but in every transit 
city throughout the United States. 

Now, throughout the years, and I mean back 100 years, every transit 
operator has tried to lick the valleys, and to lick that he has done it 
three ways: 

One, normal transit. Well, that he could lick only at the peaks, 

Two, by encouraging people to use the transit system for shopping. 
The more shoppers to fill up the valleys, the better it was for the 
transit system. It was not so much the price or the fare, not so 
much that as it was the empty seats—that was the problem then 
and is still the problem today. If we can fill the empty seats, then 
there is no need for any fare increases, now or ever, in this city or 
any city. 

If we could straighten out these peaks and valleys and have a smooth 
flow of traffic, if we could get the assistance of governmental officials 
and municipal officials to help us do this, there is no need for any 
fare increase. There is even—and I don’t hold this out as a fore- 
seeable possibility at the moment, it is still a possibility—there is 
even room for a decrease in fares, and this I don’t say and I wish 
not to be interpreted as saying it is any forseeable possibility at 
this particular time, but if you will give me one straight line across 
there [indicating chart], I will guarantee to reduce the fare. 

Mr. Wiuuiams. May I interrupt? 

Mr. Cua. Yes, sir. 

Mr. Wuu1aMs. If we give you a straight line across there, there 
would be no need to give you an exclusive franchise, would there? 

Mr. Cuak. I don’t know about that 

Mr. Wuui1ams. And there would be no need for regulation, would 
there ? 

Mr. Cuax. I don’t know about that. I wouldn’t say there would; 
I think there would still be need for regulation. 

Mr. Wituiams. Well, isn’t that the purpose, Mr. Chalk, of pro- 
viding for an exclusive franchise in the mass transportation field? 

Mr. Cuaxk. Yes; to assist 

Mr. Wuu1aAms. And for the regulation of rates. 

Mr. Cua.x. That is one of the reasons; yes. 

Mr. Wiuu1aMs. That is right. 

Mr. Cuatx. And I am perfectly willing, if you give me a straight 
line now 
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Mr. Wiu1aMs. If we give you a straight line drawn across there, 
there would be no need to issue an exclusive franchise of any kind. 

Mr. Cuax. Possibly. 

Mr. WituiaMs. But let competition take over. 

Mr. Cuak. Possibly, providing hhe straight line was on the top 
level, not the bottom level. 

Mr. Wuu1AMs. Well, average it off. 

Mr. CuHauxk. Yes; but—I agree with you, sir, there is hope for 
this, too, if we get the help, and if we help the other little transit 
companies that have the same problem. 

Now, there testified before you gentlemen about half a dozen other 
transit companies— 

Mr. WituiaMs. Isn’t that true in the case of practically every 
utility, Mr. Chalk? 

Mr. Cuark. Yes, sir. 

Mr. Wuuiams. Isn’t it true in the case of the gas company and 
isn’t is true with the electric company ? 

Mr. Cuartk. Well, I am not familiar with that. 

Mr. Witu1aMs. And isn’t it true in the case of the telephone 
company ? 

Mr. Cuaux. I don’t know. 

Mr. WitxiaMs. They have peaks and valleys. 

Mr. Cuaxrk. Well, I don’t know how deep the valleys are, how much 
the peaks and valleys are separated. Undoubtedly, they have peaks 
and valleys, but how deep they go, I am not familiar with that, as 
far as the other utilities are concerned. It is possible—I know they 
must have valleys, but I won’t say how deep they go and how much 
they hurt. 

With us, they hurt terribly because they are really only 4 hours a 
day when our men are really busy, and yet we have to take on extra 
men, and more extra men, who just stand by, and whom we have to 
pay to stand by to take care of the public’s demands in the peak pe- 
riods. This is a characteristic of the beast; that is it. We cannot at 
the moment change it. 

We can try, and this is the endeavor of our transit system and 
every transit system, try to fill in the valleys with two types of 
business: No. 1, shopping; No. 2, sightseeing and charter work. 

There is not a transit company in the United States that does not 
engage and try to expand as much as possible, as much as it can, into 
the shopping areas, bringing more and more customers during the 
offpeak hours, bringing more and more charters during offpeak hours, 
and more and more sightseeing. We are not different from any 
transit system in the United States or in the District of Columbia. 

The very men who are coming in here—and I did admire the way 
you questioned the last transit operator and asked him and tried to 
pin him down, but he would not be responsive to your question about 
separating his charter buses physically from his regular transit. 

Mr. Witut1ams. Well, I have found that to be true of most of the 
witnesses who appeared here, Mr. Chalk, and not exclusive with the 
president. As a matter of fact, it has been rather difficult for the 
committee to get a definite picture of this situation. 

Mr. Cuarx. Well, I shall try my best to give a definitive picture 
of this situation and be responsive to your questions. 

Mr. Witutams. Of course. 
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Mr. Cuatk. But I did admire the point you brought out. You 
could not physically separate a charter bus which was working in the 
morning from 9 to 11 carrying peak people and sitting around idly 
in the afternoon, or rather in the morning, doing nothing, with an 
idle operator sitting there, and someone calls, like Mrs. Roosevelt did 
3 weeks ago, and says, “Send over a bus,” and we send it over, and we 
had a group of people, including Mrs. Eleanor Roosevelt, 3 weeks ago, 

Mr. Wittiams. Off the record. 

( Discussion off the record.) 


Mr. CxHaxk. Incidentally, we are quite proud of our labor relation- 
ships, and here is a picture of the dedication of the labor-manage- 
ment health center. 

Mr. WituraMs. Off the record. 

(Discussion off the record. ) 

Mr. Cuatk. In any event, sir, I did want the record to indicate that 
the sightseeing and charter business is nothing new. 

And it is also true throughout the country where there are large 
transit systems, and this includes the District of Columbia and Chi- 
cago and any large city that has a large transit system employing 
thousands of vehicles, that means—well, I won’t say “that means”— 
they are the only ones that can handle certain movements. 

For example, only recently we were able to carry—I think there 
must have been about 25,000 people that came in on a single group. 
Many trainloads brought them to town—there was no one that they 
could go to that had that many vehicles. 

This is another characteristic of the beast. We have these vehicles, 
This is good for the public when the need occurs. This particular 
day, as I recall, I think we employed 400 to 500 buses to carry all 
these people on charter or sightseeing. We were there. It filled 
in the offpeak business. 

And I might say that usually these large groups whom we are 
soliciting all over the country, they come on Saturdays and Sundays 
and weekends when our problem is even worse. We have most of our 
fleet. lying idle on weekends, and here is when charter and sightsee- 
ing really does help us. 

Not to use vehicles on which depreciation is running anyhow and 
certain expenses are running anyhow, garages and rent and whatever, 


= ¢ 


not to use them when we can is an economic waste and it does not 
sound reasonable, I believe, to yourself or to anybody. 

And I say, for large movements, for charter, we are a natural, and 
we, being as large as we are, we can handle it. 

And, incidentally, the advertising campaign that we have spoken 
about or that has been spoken about, is a campaign which has brought 
these large groups in. We don’t just advertise in the District of 
Columbia, we advertise all over this country—in schools, in universi- 
ties, in smal] communities, in large communities—and our story is 
one story, “Come and see your Nation’s Capital.” 

And I will tell you right now, gentlemen, although we won’t take 
full credit, we will take credit for a good portion of it 

Mr. Friepet. May I interrupt? 

Mr. Cwaxk. Yes. 

Mr. Friepet. Could you elaborate a little on your nationwide ad- 
vertising? For instance, who is paying for it? Does the D.C. 
Transit Co. pay for it? 
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Mr. Cuaxx. I will come to that point, Mr. Friedel. It is one of 
my points in which I will go into great detail. I will come to that. 

I merely wish to say at this partic ular time that we are encouraging 
these large groups all over the country, that were never encour aged 
before, to come to town, and we are bringing them in in large numbers. 
And I was about to say that we take ¢ redit “for a great deal of the new 
prosperity in the downtown shopping area from visitors who are com- 
ing in tremendous numbers, who were never here before. 

This c ity today is drawing visitors from all over the country in a 
great increase in numbers, ao has never ears before and, 
actually, if I might say this, I don’t believe my competitors, small or 
large, in this town, have ever had it so good since the D.C. Transit 
System started operating and advertising to encourage people from 
all over the country to see the Nation’s C apit al—but more on that, 
sir, and in line with the point you wish to inquire about, when I get 
to it. 

I have indicated that the shopping is just as much a part of the 
transit system as the regular transit, and, I say again, the sightseeing 
and charter business is just as much a part of the regular transit as 
the regular transit business is. They are all part and parcel of one 
transit system; you cannot separate the three. There are three seg- 
ments, shopping, regular transit, and sightseeing—we can do it, but it 
would be harmful to the transit system as a whole, and anything that 
will harm the transit system will hurt the public and tend to an in- 
crease in fares because if you make the transit system unhealthy, you 

must seek some other way to keep it going. 

To date, most of the transit systems throughout the country have 
sought to get them healthy by increasing the fares. We, for our part, 
are trying to hold the line on fares. We are not trying to increase 
them; we are trying to increase business, fill up the empty seats, 
wherein lies the salvation of the transit system here, or any transit 
system, for that matter. 

And now, on the subject of advertising, I would say that the great 
contributing cause toward reversing the downward trend, the decline 
of transit in Washington when we came upon the scene, the major 
cause of the reversal was our selling job and our program of adver- 
tising. 

W hen we entered the picture we found that the valleys contr ibuted 
about $25,000 a year of revenues to the transit system. This is what 
we Rend when we entered the picture. 

Incidentally, I would like to correct the record. I noted in the rec- 
ord there was quite a bit of talk about the prior operator of the transit 

system doing only $40,000 a year business, and that this was an insig- 
nificant thing, and soon. They were doing, prior to my entry, about 
$250,000 worth of business, which was about 1 percent of ‘the total busi- 
ness done by the transit business. But 1 percent is small, and we want 
to move that 1 percent ; we want to step it up to about 10 percent. This 

would push the valley up a bit, and we would be attaining the ob- 
_ of keeping the fares fairly level. I think the leveling of this 
ine also maintains the level of existing fares. 

So then we found there was approximately $250,000 worth of busi- 
ness, and we decided that we would like it to be $1 million a year, we 
would like it to be $2 million—as a matter of fact, the higher that 
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figure, the higher this valley would move—as long as it was within 
our legitimate right to do it in the American way. You go out and 
fight for what you can get honestly and competitively w ith w homso- 
ever it is, and we went “out and did a selling job and we urged our 
competitors to do a selling job, and at the moment we are doing it 
for them and we are helping them in that. respect. 

But I would say that the most important philosophy that I have 
here was selling and advertising, and that was, in my opinion, the 
greatest aid to reversing the trend in the District of ( ‘olumbia, the 
only city in the Nation “where this is hi ippening, or among the very 
few. 

It is our theory that as long as you advertise and use the name “D.C, 
Transit,” whenever you write the name “D.C.” under an ad which is 
advertising [exhibiting paper] whenever you write the name “D.C, 
Transit” under and above and all through an advertisement which is 
advertising some of the valley facilities ‘and services, whether that be 
tours, day tours, or charter buses, or limousine rentals, regardless of 
what the vehicle may be, you are advertising the transit system because 
the name “transit” gets repeated : and repe: ated and is talked about more 
and more, and as you attach the name “transit” to improved vehicles, 
the psychological reaction of the public is to respect that line more and 
to say, “Well, if they have limousines and if they have these beautiful 
buses, ‘they are interested in only the best 1 in transportation, and if they 
are interested in the best in transport ation, in vehicles, maybe they are 
interested in giving us a better deal in the interiors and in the service.” 

It is psyc hologic “al. Itisa salesmanship job. It is trading up. 

Now, in every man’s business all over town, take the department 
store, the department store is always trying to show that he is trading 
up, that he has better merchandise than the next one. This is alw: ays 
a very good sales argument, and this applies to the low-cost department 


store or the high-priced department store. And it applies to the man 
on the bottom level. 
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We are the lowest transportation in this town. We are only 20 
cents. We like to make the man that rides the bus feel that he is 
riding in a limousine. 

And this is just what the small department store man does in a small 
or large town. That man who is in the low level economically, low in 
the price of his products, the cheap store, the one that sells a dress for 
$3.75—if he can find that today—or whatever it might be—he likes to 
trade up. 

So what does hedo? Well, he puts into the window of his shop, like 
a framed picture, a gown by Dior which probably cost $500, and, to 
him, this is trading up. The public looks at the gown that cost $500 
or $1,000, and it says, “My, this store handles fine merchandise. Let us 
go in and see.” So they do go in and then he sells them a $3.75 dress. 
This is trading up. 

This trading up is done not only in the department store business. 
It is done in the automotive industry by the automobile manufacturers. 
I won’t say that General Motors makes money on all of its high-priced 
models. 

I recall a super-super Cadillac—I forget what the name was. It 
was selling for about $13,000 each—El Dorado, I think the name was, 
I don’t know, and I don’t know if any money was made from that, 1 
am not sure, but this E] Dorado was selling from $13,000 to $15,000. 

But that is an indication, I think, of fine psychology, in my mind, 
because it makes the fellow who is buying the low-priced car, maybe 
the Chevrolet, at the bottom, feel that his car is in very good company, 
and he gets the impression that the General Motors Corp. wants to give 
the public only the very best, that it will give them good value at the 
low end, and if they want the very best, they are prepared to give him 
this vehicle priced at $15,000, the El Dorado. 

This is merchandising. This is the American way to sell. This is 
not misrepresentation. 

This is saying, “We want to give you the best, and we are doing it, 
we are not just talking about it.” 

So, when I told the public in this advertisement which you have 
before you and which I am showing you [exhibiting]—and which I 
respectfully request permission to enter into the record—and this was 
one of our opening ads, I think this was in 1956, the latter part of 
1956 or early 1957 

Mr. Wixtiams. It will be received. 
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(The advertisement referred to is as follows:) 
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{From the Evening Star, Washington, D.C., Oct. 19, 1956] 
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Mr. Cuarxk. It was October 1956. 

Right from the word “go”—and we had taken over in August of 
1956—we were ready, we were planning to do a selling job and we 
were doing a selling job basically on transit but we were trading up 
with other services. 

When we offer limousine service—and we have no desire to under- 
cut the limousine market—when we offer limousine services, we want 
to make that equal or even better service and we don’t want to take 

advantage by our limousine service, we want and ask for no advantage 
on our charter or our bus serv ice, and our prices are the same as or 
higher than most of our competitors, and we intend to keep them that 
way, we don’t want to overcut, we are meeting everybody’s price, 
providing it is a fair pric e—and that is the way we intend to do and 
would like to do business. 

And if in certain instances—for example, I heard the remark from 
one of the gentlemen that conducts a limousine service that we are un- 
dercutting limousines—I don’t know of any instance where we are 
undercutting and if I did find that I would correct it bec: ause we have 
no desire, as a matter of policy, to undercut anybody in limousine 
service, charter service, sightseeing service or any service. We like to 
stand up equal with any man and beat him on the merits, and that is 
the American way. 

So here you have our type of advertising. And it is our philosophy 
that advertising an improved bus, advertising a day tour, a holiday 
tour or a tour of the Embassies, wherever you see “D.C. Transit,” 
people read it and they say, “D.C. Transit—let us use Transit,” be- 
cause it rubs off on regul: wr transit, it is a rub-off type of advertising 
it is trading up, and it is good for the system, and, in our opinion, it 
is helping make a good, healthy transit system in W aioe and 
it is moving that valley up a little bit higher, because I do hope— 
well, I: know we have already exceeded the business, the entire busi- 
ness of last year, I think that is already exceeded. I do not have the 
figures, but. will have—but we have already exceeded that before the 
first 6 months are up, and we have moved—— 

Mr. WiuturaMs. Are you referring to the regular portion now? 

Mr. Cuarx. No: I am referring to the valley business. The peak 
business 1s the mass transportation, and the v: alley business is these 
supplementary methods of operating our business to help the mass 
business and to help flatten out the levels between these peaks and 
valleys. 

In any event, we say that when you sell transit on one vehicle, 
whether that is a limousine or a sightseeing bus, or whatever, you are 
selling at the same time regular transit, and so in allocating the cost 
of that at—and when you say “allocate the cost of this ad to our 
sightseeing business” it makes it appear, and properly so, and I don’t 
criticize them—this is the way they have always done it and I have 
no quarrel with them on that score, but that is the n: ture of that beast, 
and all I can say is, if that is the way it is done, it is all right with 
me, as long as it does not hurt me or our people. 

I think | every businessman can realize that putting this ad in for 
these other services is still selling a transit system to the public and 
making toward sustaining the existing fares without having a need, 
I say, to raise them, and I feel that all of these new ideas and inno- 
vations 
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Mr. Busu. May I ask a question? 

Mr. Cua. Yes, sir. 

Mr. Busu. You have mentioned these subsidiary operations and 
you have indicated that they help to make better mass transportation 
or make them more desirable 

Mr. Cuarx. Right, sir. 

Mr. Busu. And it is true, is it not, that that business is like the 
icing on the cake? 

Mr. Cuatx. I wouldn’t say it is the icing on the cake, but it is 
sort of sopping up the water around the cake that makes the cake 
taste bad. 

And, sir, I know that you have engaged in this business and you, 
above all, even better than I, know, because I am a neophyte at this 
business—I have only had 3 years of experience, and I understand 
you have had 30, and I respect your judgment even better than my 
own. 

In any event, gentlemen, our advertising program has contributed 
solidly toward helping regular transit, and not only has it helped 
regular transit, it has helped the city of Washington 

Mr. Frrevet. Mr. Chairman, I understood we would not interrupt 
until Mr. Chalk had completed his statement. 

Mr. Wiiu1ams. That is what we will try to do, but we can still 
interrupt when necessary ; we will try not to abuse that. 

Mr. Friepex. I won’t interrupt unnecessarily. 

Mr. Chalk, you made some remarks about these valleys and peaks, 
Now where in your charter does it permit you to utilize the D.C. 
Transit buses and your limousines for your separate sightseeing 
operations during these valley periods ? 

Mr. Cuarx. The limousine does not enter into these valleys. Limou- 
sines are a trading-up factor showing them a better vehicle and to 
get people thinking psychologically in terms of “this company em- 
ploys only the best vehicles”—and I will come to other types of 
vehicles that never before have been introduced in this city, but they 
are still mass transit. 

And I may say it is also part of our policy in the not too distant 
future to introduce limousines into mass transit, and I mean mass 
transit, in the city of Washington. So, there is no law or concept 
that I can dream of that says any vehicle might not be used for D.C. 
Transit. 

Mr. Frrepev. You say you are not undercutting the little business- 
man, and ‘yet you advertise a $2 charge to the airport, when such a 
price is not practical. Then the cost of advertising your limousine 
service is charged off to the D.C. Transit Co. 

Mr. Cuatx. The $2 figure, sir, was the result of the CAA hearings 
held about 214 years ago, which hearings were held on the necessity 
for service between Friendship Airport and the District. At that 
time, there was also a senatorial investigation going on. 

At that time, the D.C. Transit System voluntarily, as a public serv- 
ice, offered and did operate daily service, empty, merely as a test, to 
see what time it would take, how long it would take to go from the 
District of Columbia to Friendship, because the D.C. Transit System 
sponsored service to Friendship Airport when no one else would do 
this. 
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Mr. Friepew. I have been working for fast transit service to Friend- 
ship Airport ata reasonable r: ate fora long time. 

Mr. Cuatk. No one else in W ashington would do this. I did. 

Mr. Frievet. In fact, our committee hired a couple of limousines 
ourselves one day. 

Mr. Cuak. I spent D.C. Transit System money to operate limou- 
sines daily to meet hy _— al arrivals of airplanes. I spent, I 
would say, $7,000 or $8 ,000—I don’t remember the exact figure—as a 
public service, to prove it was possible and to show that timing. 

I think we came to an average timing of about 50 minutes between 
downtown Washington and Friendship. It was claimed that it would 
take almost an hour and a half to get to Friendship Airport, and I 
thought that in the public interest I ‘would prove that Friendship Air- 
port was a very practical airport to operate to, and I still say that 
today, and I am willing to do it for $2 a person or $2.50, or any figure 
that the CAA or the officials will set, on parity with ‘anybody else. 
And if the understanding is that $2 is too low—and we thought it was 
all right—that whatever the figure is required, and I don’t recall that 
figure, but whatever it is, we will be glad to adjust it to any figure 
that the suthorities think proper. 

Mr. Frrevev. Listen, I am very much interested in Friendship. 

Mr. Cuatx. Soam I. 

Mr. Frrepet. And I want to see the best transportation available. 
If it could be done for $1.50 I would love to see it. But I don’t want 
to see you lose money and at the same time drive the small man out 

of business. 

Mr. Cuatk. I don’t want to lose money either. 

Mr. Friepe. From the past experience at other airports of the same 
distance, the $2 limousine service is not feasible. 

Mr. Cuax. The purpose of the hearing is to hear the other side of 
the story and look at the other side of the coin. 

Mr. Frrepent. You say there is no undercutting. I want to know 
how this limousine service is advertised at $2. 

Mr. Cuatx. The charter does not tell us what vehicles to use, sir. 

Mr. Friepen.. But you have the advantage of advertising limousine 
service. 

Mr. Cuatx. I concede the point. We had the privilege of adver- 
tising D.C. Transit. I say this is our way of selling. This is our 
right, as American businessmen, to sell honestly in the best way we 
know how. 

Mr. Frrepet. Don’t you have a great advantage over the little man 
then ? That's s the point we are trying to bring out. 

Mr. Cuark. There is nothing inherently wrong in advertising. 

Mr. Friepvet. No; it is a great thing, a great medium, but don’t you 
have a great advantage here ? 

Mr. Cuarx. I can’t see that. If a small businessman wants to ad- 
vertise, he has the privilege of advertising in the same fashion. 

Mr. Frrepev. In your advertising for the D.C. Transit System you 
list four items. Limousine service is listed as your fourth item. Now, 
isn’t all this advertising charged to the D.C. Transit System, 

Mr. Cuax. That is not true. 

Mr. Frrepen. That is not true? 
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Mr. Cuatk. No, sir. The expense of advertising 
Mr. Friepev. I thought this was your statement, that you adver- 
tised. 

Mr. Cuatrk. It is not charged to our regular operation. It is not 
charged to Transit. This is what we c: all below the line. Y Ou see, 
under the system of accounts that the Public Utilities C ommission 
have, and we follow, certain costs are figured above the line and cer. 
tain costs are figured below the line. Those figured above the line 
enter into any rate hearings or any tax matters or any of the items 
that the Public Utilities Commission and others are interested in. 

Those below the line do not enter into that. This did not enter 
into it, although we feel it should be above the line because that helped 
Transit more than anything else. The opinion is proven, sir, by the 
fact that our business is better. If you can give us any other reason 
why it is better, fine. We dida good selling job. We gave good serv- 
ice. We tried to please ever ybody and make friends, but I would say 
primarily the reason business is better is because we advertise, yet we 
do not get credit for that. 

Mr. Witu1aMs. Is it possible that you overlooked one reason that 
business is better ? 

Mr. Cuak. It couldn’t get worse ? 

Mr. Wittiams. No, people would rather ride the bus and be safe 
than walk and be mugged. 

Mr. Cuark. That might be a contributing factor, but it hasn’t 
proven out that way in the last few years. 

My I proceed, sir? Not only have we been advertising Transit, we 
have been advertising the District of Columbia shops and the com- 
munity at large who have had the benefit above and below the line. 

Incidentally, I would like to point out to this committee, if I m: Ly, 
that this contention of our hurtmg our competitors actually is not so. 
I have said that we are really helping them. We are bringing them 
customers. But I have some cold facts which should be in the record. 
Before we arrived on the scene in the summer of 1956, let us take a 
look and see how wonderfully our competitors were doing. 

In 1955, immediately preceding our entry, A.B. & W., one of the 
witnesses in this case, did $3,130,167. 

Mr. WiiitaMs. Is that gross? 

Mr. CHa.k. Gross revenues. 

Mr. Winii1Ams. Whi : is the authority for those figures ? 

Mr. Cuatk. Public Utilities Commission, sir. 

In 1958, when they started complaining before the Small Business 
Committee, they did $3.361.512 business, an increase of about $200,- 
000. 

In 1955, W.V. & M., one of the witnesses, did $2,106,074. In 1958, 
they did $2,348,327. 

W.M. & A., in 1955 did $1,127,882. In 1958, they did $1,146,968. 

Gray Lines in 1955, $967,518: 1958, $1,066,087. 

Atwood in 1955. $292,584: 1958, $390.763. 

If this is putting them out of business I think they should pray 
to continue to go out of business this way. According to the record of 
the PUC, in 1955 there were seven companies licensed for sightseeing 
Today, excluding D.C. Transit, there are 17. In 1955 these 7 com- 
panies had 40 licensed vehicles. As of May 21, 1959, there are 17 
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companies exclusive of D.C. Transit with 111 licensed vehicles as 
contrasted with the 40. 

I was incorrect. The source was not the Public Utilities Commis- 
sion, but the Interstate Commerce Commission. 

The entire community is benefiting from the D.C. Transit program. 
I predict that if we are permitted to adv ertise, and we sense there will 
be no infringement on what we claim is our right to do it, if we 
are permitted to do so instead of there being 5 million | visitors an- 
nually to the District of Columbia, we are setting a goal of 10 million 
and we are going to do our darndest to bring that up. 

Incident: ily, if you noticed our advertising we are talking about 
sightseeing. We claim that the trolley and the bus in this town is es 
best and cheapest vehicle for sightseeing. We even have a trolley c: 
going up! and down P ennsy lvania ev ery day saying, “This i Is your best 
ride. This is the Silver Sightseer Ride. Seetheec ity on D.C, Transit. 

As a matter of fact, we have a number of slides which I will sub- 
mit at the next seasion. Ww hic h indicate ways and means to get to points 


of interest using the D.C. Transit regular buses. So our : sightseeing 
business really is focusing on sightseeing on regular buses. To en- 


courage that we have to give them a full service. They can’t walk 
into your office and say, “But I want to take a bus to this place, but 
how can I get to this other one¢” We want to giveac omplete ser vice. 
Our regular service takes care of certain places, and our special serv- 
ice, chartering and sightseeing, takes care of other places. So it is a 
whole picture. 

I think at this time I have been talking a lot about business and 
what I am doing here. I have been talking about my interests. Let 
me speak to you, if I may, through the mouths of most of the 1: arge 
cities throughout the United States. 

I have here with me a cross section. I have just. taken them from 
dozens and dozens of communications, letters written by the presi- 
dents and chief officers of the major cities throughout the United 
States, cities and States represented by practically every member of 
the Interstate Commerce Commission, so it strikes close to home. 

Let us hear what they say about this chartering and sightseeing 
business as it relates to them because what can ‘happen ‘here can 
happen there. 

Lam going to read a few of their letters, but I am going to call them 
off. I am not going to read them all unless you want me to. I would 
like to offer them all in evidence. 

We will cover Omaha Transit. We will cover Providence, R.I. We 
will cover Charleston, W. Va. We will cover Shreveport, La. We 
will cover Fort Wayne, Ind. We will cover Boston, Mass.; New York 
City; Albuquerque, N. Mex.; Evanston, Il.; Columbus, Ohio; Day- 
ton, Ohio: Cine ‘innati, Ohio; Dallas, Tex.; Toledo, Ohio; Columbus, 
Ga.; Br idgeport, Conn.; San Diego, Calif.; Kansas City, Mo. ; Knox- 
ville, Tenn.; Erie, Pa.; and Reading, Pa. 

These are typical of dozens and dozens more exactly like them. 

This is a letter addressed to the Honorable Glenn Cunningham, 
House of Representatives, from L. G. Barnes, president and general 
manager of the Omaha Transit Co., Omaha, Nebr. : 

DEAR CONGRESSMAN: It has come to my attention that in the 86th Congress 


there has been a bill proposed, H.R. 2316, pertaining to the D.C. Transit System. 
As you know, this bill relates to limiting the operations of the D.C. Transit 
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System to mass transit only. This idea could be a precedent to aggravate q 
situation now of major concern in every city and town in the United States. 

Frankly, it is the most ridiculous bill that I have encountered in my some 
30-odd years of transportation experience. 

It is a national practice that transit companies can be engaged in spectacular 
and inside car advertising, charter operations, sightseeing tours, the operation 
of amusement parks, and many other sidelines, the gross revenue of which adds 
to a submarginal business. 

Most transit companies today are in a parlous situation. For instance, in q 
small company such as ours, our net profits after taxes during 1958 were 
$68,000. The advertising business alone, the net was close to $38,000; and the 
charter business as a sideline amounted to $40,000. In other words, if we had 
not been allowed to operate these sidelines along with mass transportation 
business, we would have been in the red and there would have been a minus 
return on an $8 million investment. 

If such a ridiculous law was enacted, it appears to the writer that the Federal] 
Government should take over the damn transit business. If such laws were to 
prevail the net result could only mean governmental operation of the business, 
Is this what we want? Frankly, what is the reason for it? Who is back of such 
asinine ideas? 


I would suggest the committee inquire as to his reply and his con- 
clusions. 

I have here a letter from the president of the Providence, R. TI, 
Transit System, Mr. A. E. Lewis, addressed to the Honorable 
John O. Pastore, U.S. Senator. 

(The letters referred to are as follows :) 


CITARLESTON TRANSIT Co., 
Charleston, W. Va., April 2, 1959. 
Hon. Rosert C. Byrp, 
U.S. Senate, 
Senate Office Building, Washington, D.C. 


DeAR SENATOR Byrp: I am writing to you in connection with House of Repre- 
sentatives bill No. 2316, 86th Congress. The purpose of this bill is to prevent 
the D.C. Transit System, which provides local public transit in the District of 
Columbia, from using either its personnel or equipment in any other type service 
than public transportation of passengers over regularly established routes. 

While, of course, the enactment of this bill in itself would apply only to the 
D.C. Transit System, we as a local public transit company in Charleston, W. Va., 
are greatly concerned with the possible adverse precedent that the passage of 
this legislation might create for public transit operators generally. 

In the operation of a transit system an operator is required to have a sub- 
stantially larger number vf vehicles and personnel in service during the morning 
and after noon peak hours of weekdays than are required for the accommoda- 
tion of the public at other times. In other words, a substantial proportion of 
our investment can be utilized, at the most, no more than 4 hours per day or 
approximately 20 hours per week. 

Traditionally, in order to minimize the losses of this type service, transit 
operators, including ourselves, have sought to augment the income of our regular 
route operations by utilizing such peak hour vehicles and personnel for operation 
of charter services during periods when such vehicles and personnel would 
otherwise be idle. The effect of H.R. 2316 in prhobiting such operations 
would be to increase the costs of providing service generally, which increases 
will result in higher fares for the low-income group people who make up the 
bulk of public transit riders today. 

It would appear that this bill is designed to remove certain competition from 
bus operators engaged exclusively in special sight-seeing or charter work to the 
detriment of the public carrier who, by nature of its obligations, must provide 
a certain amount of its service at a loss in order to fulfill the requirements of 
public convenience and necessity as established by its regulatory commission. 

I respectfully submit that the passage of this legislation is not in the public 
interest and I hope that upon consideration of this matter you may see fit to 
oppose its enactment. 

Sincerely yours, 
R. F. RANpowpH, Executive Vice President. 
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SHREVEPORT TRANSIT Co., INC., 
Shreveport, La., May 22, 1959. 
Hon. ALLEN J. ELLENDER, 
U.S. Senator, Washington, D.C. 


DEAR SENATOR ELLENDER: I appreciate your telegram calling my attention to 
the hearing that will be held before the District of Columbia Committee at 
10 a.m., Thursday, May 27, on Senate bill No. 304, which is a companion bill 
to H.R. 2316. 

As indicated in my letter of April 7, this legislation was called to my attention 
by Mr. O. Roy Chalk, president of the D.C. Transit System, Inc., and I naturally 
was glad to respond and do what I could to be helpful to them, in the knowledge 
that this bill would only affect transit operations in the District of Columbia, 
and in that way would not affect our or other properties in the United States. 
But legislation of this nature, which disallows a company to continue enjoying 
a line of business, certainly sets a dangerous precedent, and if followed could 
adversely affect city transit operations, and, in instances, other organizations 
who have from time to time called upon them for charter service. There is a 
very limited amount of charter service in a city the size of Shreveport ; however, 
this is a growing portion of our income, and in many instances we are able to 
furnish charter service, particularly during the offpeak periods of the day, ona 
very favorable basis, to different organizations in our community. 

City transit properties throughout the United States, as is generally known, 
are having a most difficult time in making their properties economically sound, 
on account of the continuous loss of patronage to the ever-increasing use of 
automobiles, and they are certainly badly in need of every source of revenue 
that they now enjoy, to remain financially sound, and be able to care for the 
transportation needs of the communities that they serve. 

We certainly feel that this proposed S. 304 is impractical and ill-advised 
legislation, and your interest and help in this matter will be greatly appreciated 
by us. 

Sincerely yours, 
Ep Jacoss, President. 


AprIL 7, 1959. 
Hon. RusseLtt Lona, 
Senator, Louisiana, Washington, D.C. 


Dear Senator Lona. Mr. O. Roy Chalk, president of D.C. Transit System, 
Inc., of Washington, D.C., has called my attention to a proposed bill pending 
before the 86th Congress, which is H.R. 2316. 

The bill provides that the D.C. Transit System would not be allowed to 
operate chartered service. Such a regulation is certainly unwarranted, and as 
far as I know does not exist in other parts of the United States. Certainly a 
city transit company is well equipped to render chartered service, and to deprive 
them of this right would not only be a hardship on them but in many instances 
work against individuals and organizations who desire this type of service. 

I certainly hope that you will use your influence against this proposed 
regulation. 

Thanking you, and with kindest regards, I am, 

Sincerely, 
Ep JACOBS, 
President, Shreveport Transit Co., Inc., Shreveport, La. 





Fort WAYNE TRANSIT INC., 
Fort Wayne, Ind., March 13, 1959. 
Hon. E. Ross ADAIR, 
House Office Building, Washington, D.C. 


Dear Ross: I am informed by Mr. O. Roy Chalk, president of the D.C. Transit 
System, that a bill designated as H.R. 2316 has been introduced in the House by 
Mr. Patman, and I have a copy of the bill. Apparently this would prevent the 
D.C. Transit System from engaging in any form of charter or sightseeing busi- 
hess and also from engaging in any other form of supplemental income-producing 
operations. 

In view of the trouble that transit systems, privately or publicly owned, now 
have in continuing to exist and offer service, it seems somewhat odd to attempt 
to take from them the right to these operations, because the very income from 
these supplemental operations may help keep a transit company in business. 
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You are personally familiar, I know, with our operations in Fort Wayne. 
Last year we had the toughest year that our local company has had in its 1} 
years of existence. We engage in charter operations to the greatest extent 
possible, and within the last few months have started sending our buses any- 
where in the State for charter movements. We also handle and sell our own 
transit advertising in and on the buses. Two years ago we started handling 
major or minor truck repairs in our garage and work on buses for other com- 
panies and for school authorities. For the year 1958 we actually made more 
net income from these supplemental operations than we did from the buses 
carrying passengers on the streets. It is entirely possible that only the income 
from these other operations will help us continue to maintain the needed transit 
service in Fort Wayne. I would certainly hate to see any precedent set, par- 
ticularly by Congress, that would limit such operations that are a natural part 
of the work of any transit company trying to stay in business. 

There is another point of importance in the District of Columbia situation. 
A few years ago Congress approved a new franchise for the D.C. Transit System 
in which it exempted that company from gross sales tax, excise tax, mileage 
tax, motor vehicle fuel tax, and several other taxes, unless and until the com- 
pany has a net return of 6% percent after payment of any local taxes. It 
certainly would seem somewhat incongruous to attempt to help the Washington 
transit operation by tax relief and then to tie their hands by ordering them 
out of businesses that are their natural field. 

In Indiana our legislature, just adjourned, passed H.R. 176, a measure that 
would exempt local transit companies from payment of any fuel taxes on that 
portion of their operations within a city or 5 miles around it. This passed the 
House by 70-13 and the Senate by 35-4 (on the last day of the session and 
under suspension of the rules), and the Governor signed the bill this afternoon. 
Eighteen other States and Congress have recognized that transit needs help, not 
hamstringing. I hope you may see our position and help prevent passage of this 
measure. 

Best regards to Marian and yourself. 

Sincerely yours, 
DoNnaLD H. WALKER, President. 


Marcu 4, 1959. 
Hon. LAURENCE CURTIS, 
House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN: I attach copy of letter just received from O. Roy Chalk, 
president of the D.C. Transit System, Inc., which is self-explanatory. 

You also know of H.R. 2316 and the impact it would have on this publicly 
operated system owned by the 14 cities and towns, with a deficit of $15,700,000 
for 1958 falling upon the taxpayers. 

All revenue that such a mass transportation system can obtain has its effect 
on lessening the deficit. To completely change time honored functioning of mass 
transportation systems, as this bill contemplates, would in the instance of the 
Metropolitan Transit Authority seem not to be in the public interest. 

Very truly yours, 
EpWarpD DANA, 
General, Manager, Metropolitan Transit Authority, Boston, Mags. 


MarcH 13, 1959. 
Re H.R. 2316, introduced by Mr. Patman and referred to Committee on Interstate 
and Foreign Commerce. 
Hon. OREN HArRIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN Harris: Mr. O. Roy Chalk, president of the D.C. Transit 
System, Inc., has called my attention to the above-mentioned bill, which would 
limit the scope of the transit business of this company. While the provisions 
of the bill do not apply to the New York City Transit Authority and may be 
addressed to local conditions in Washington, D.C., of which I am unaware, I do 
feel, based on my 25 years of experience in the transit field, that bills of this 


type are, in part, responsible for the current condition in which we find our 
mass transportation systems. 
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I believe every effort should be made to leave bus companies and railroads 
free to expand their means of securing revenue in the transit field and thereby 
enable them to attempt to keep the rates within the pocketbook of the rider. 

I would appreciate it if you would give this bill your attention for any 
precedent it might have on transit operations. 

Very truly yours, 
CHARLES L. PATTERSON, 
Chairman, New York Transit Authority, Brooklyn, N.Y. 


Marcu 11, 1959. 
Hon. Tom Morris, 
House of Representatives, 
Washington, D.C. 

Deak Mr. Morris: It has come to my attention that H.R. 2316 has been intro- 
duced into the House of Representatives by Mr. Patman, and subsequently re- 
ferred to the Committee on Interstate and Foreign Commerce. 

This bill provides that the D.C. Transit System, Inc., may not engage or em- 
brace allied fields of transportation, nor can it diversify its know-how into 
such other fields as they may be equipped to perform. 

The bill is specifically designed to restrict and control the operation of the 
D.C. Transit System, Inc. However, it could conceivably expand over the Na- 
tion and implicate every motorbus line traversing city streets, intrastate, and 
interstate highways. 

I dare say that without exception, transit systems are engaged in some sort 
of sightseeing or charter service which is an integral part of their operations. 
These additional revenues are vital to their very existence, particularly in view 
of the dilemma with which transit is faced today. 

Many other transit companies are engaged in mechanical maintenance pro- 
grams of other bus fleets, as well as truck fleets. To deprive any transportation 
system of these diversifications is comparable to telling the druggist he may 
purvey only prescriptions and medicines, when in fact one-half of his income 
is derived from sundries. 

In my opinion this is discriminatory legislation and I implore you to give con- 
sideration to opposing H.R. 2316. It could have a devastating effect on transit 
systems over the Nation. 

Cordially, 
A. P. FitzGERALp, 
General Manager, Albuquerque Bus Co. 
ALBUQUERQUE, N. MEx. 
EVANSTON Bus Co., 
Evanston, Iil., March 6, 1959. 
Hon. Henry S. REuvss, 
Member of Congress, Fifth District, 
Washington, D.C. 


DEAR CONGRESSMAN Reuss: H.R. 2316 has just been introduced in Congress 
ostensibly to insure fair and equal competition between D.C. Transit System, 
Ine. and its competitors. It attempts to insure such fair and equal competition 
by forbidding D.C. Transit System, Inc. from competing at all—at least in the 
general charter and sightseeing business, which has always been a prerogative 
of transit companies. 

I have no financial interest or connection whatever in D.C, Transit System, 
Inc. but I am disturbed by the precedent which might be established if this 
bill were enacted into law. Transit companies throughout the Nation are barely 
existing today. If anything, they should be aided—not hamstrung. In 
Evanston, we believe that our charter business is an important adjunct to our 
regular services and one which naturally complements it. The additional reve- 
nues from charter parties enable us to delay asking for fare increases that much 
longer. 

I sincerely believe that H.R. 2316 is wrong in principle and that you should 
oppose it unless there are overriding circumstances of which I am unaware. 

Very truly yours, 
YEORGE M. CHESTER, 
Vice President, Evanston Bus Co. 


45824—59—_—_-18 
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CoLumMsBuUs TRANSIT Co., 


Columbus, Ohio, March 20, 1959. 
Hon. STEPHEN M. YoOuNG., 


Senate Office Building, Washington, D.C. 


DeEAR SENATOR: It has been called to our attention that a bill H.R. 2316, has 
been introduced in Congress with respect to regulation of the operations of the 
D.C. Transit System, Inc., operating in the District of Columbia. 

While the above bill would not apply to the transit operations in Columbus 
at this time, we feel that the bill undoubtedly could become a precedent for 
restriction against many supplementary income-producing operations which have 
been the privilege and an integral part of the transit industry for many, many 
years. 

As you no doubt know, many of the medium-sized cities throughout the country 
are faced with the possibility of losing their mass transportation system if the 
decline in passengers that has been prevalent for the past decade or more con- 
tinues. Many of these companies are depending upon supplementary income 
producing operations such as general charter and sightseeing business, truck 
repair and rental, the operation of school buses, and other supplementary 
operations to continue in business. If these transit companies would be denied 
the privilege of supplementary income-producing operations, I feel certain the 
abandonment of transit services in many of our cities would be accelerated. 
This, of course, would be very detrimental to the best interest of these 
communities. 

For the reasons stated above, I sincerely request your efforts to have the 
bill defeated. 

Respectfully, 


O. R. Hort, President. 


Tue Crry TRANsItT Co., 


Dayton, Ohio, March 10, 1959. 
Hon. PAut F. ScHENCK, 


House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN SCHENCK: H.R. 2316, a bill to limit the operations of the 
D.C. Transit System to a strictly mass transportation or passengers disturbs 
me to no end. 

In these days of declining passenger revenues from mass transportation 
operations, many transit companies have been forced to broaden their base of 
operations to include charter work, sightseeing, truck repair and rental to keep 
their heads above water. These functions fit in admirably with our other 
business and in many instances make the difference of profit or loss. Therefore, 
to prevent D.C. Transit from performing these functions when other companies 
are finding them necessary to their survival, I believe, is wrong. 

While this legislation is aimed at only one particular company, its passage 
nonetheless, would set a precedent which might be used against us all. There- 
fore, I hope you will use your efforts to defeat it. 

Sincerely yours, 


GEORGE W. Suaw, President. 


CINCINNATI TRANSIT Co., 


Cincinnati, Ohio, March 16, 1959. 
Hon. FRANK J. LAUSCHE, 


Senate Office Building, 
Washington, D.C. 


DEAR SENATOR LAUSCHE: My attention has been invited to H.R. 2316 intro- 
duced in the House of Representatives by Mr. Patman on January 15. 

This bill would prevent the D.C. Transit System, Inc., from engaging in char- 
tered bus operation. 

This matter is of concern to our company and all other transit operators who 
are required by franchise to provide transportation service on a regularly 
scheduled basis. 

It has been customary for these operators to charter their equipment when- 
ever possible, particularly during nonrush hours. Their participation in this 


business has been in the public interest. Revenue from this source tends to 
prevent fare increases on regular service. 
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We are apprehensive that this bill, apparently promoted by special interests 
in Washington, may become a precedent. It would represent an inequity to 
transit companies and the public they serve. I urge your vigorous opposition 
to this legislation. 

Very truly yours, 
J. P. Jones, President. 


DALLAS TRANSIT Co., 
April 3, 1959. 
Hon. Bruce ALGER, 
U.S. House of Representatives, 
House Office Building, Washington, D.C. 

DEAR CONGRESSMAN: I have just finished reading H.R. 2316 which was intro- 
duced in the House of Representatives and referred to the Committee on Inter- 
state and Foreign Commerce. 

While this bill apparently is of a local nature, it seems to me as if the pro- 
ponents are attempting to restrict a local bus company from its normal func- 
tion of handling masses in charter movements and/or sightseeing service. 

If it should become a law, applying only to the District of Columbia, then I 
presume the next step would be to pass a law applying to Dallas, Tex. There- 
fore, I solicit your opposition to the passage of such a measure. 

Yours very truly, 


THE COMMUNITY TRACTION CO., 
Toledo, Ohio, April 8, 1959. 
Hon. THoMas L. ASHLEY, 
Member of Congress, 
House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN ASHLEY: We are writing you in regard to a bill, H.R. 
2316, which has been introduced in the House and is now pending action before 
the Congress. 

This bill is designed to limit the scope of opertions of a local transit company 
by preventing it from engaging in any form of charter and sightseeing business, 
or any type of supplementary income-producing operations. While the bill is 
aimed specifically at one patricular company, we believe it would be setting a 
dangerous precedent, and could very easily be construed to encompass the entire 
transit industry. 

As you no doubt are aware, the financial plight of local transit companies is 
becoming more serious each day and many local and State governments are 
granting these companies financial help in the form of relief from payment of 
certain taxes. If the transit industry is to survive for the general welfare of 
our cities, additional aid will be necessary in the future, and certainly the 
industry cannot afford to have its operations limited only to local service. 

Many companies today are able to remain in busines and continue their local 
service, only because of additional revenues secured from charter, sightseeing or 
contract services. In the case of our company here in Toledo, these additional 
revenues during the past few years have been an important factor in reducing 
our deficit arising from the operation of regular service. The company’s ability 
to render its services, although now conducted on a deficit basis, would be 
further jeopardized by the enactment of this or similar legislation. 

We respectfully request your consideration of this adverse legislation and 
solicit your aid in the defeat of H.R. 2316. 

Yours very truly, 
ements . President. 


COLUMBUS TRANSPORTATION CO., 
Columbus, Ga., April 2, 1959. 

Hon. RicHarp B. RUSSELL, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATORS I am informed that there has been introduced in Congress a 
bill (H.R. 2316) which proposes to ban the Washington, D.C., transit system 
from engaging in any form of charter and sightseeing business. If such legisla- 
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tion is enacted on the national level it will constitute a precedent for State and 
municipal action of a similar nature. 

As I have previously notified you on other occasions, the transit business, ig 
already suffering, and its survival to date has depended in large measure upon 
such supplementary income producing operations as charter services and sight- 
seeing. If this should be taken from us, together with being faced with other 
national legislation that is now pending, about which we have written to you, 
it will force city ownership and operation with consequent loss of tax revenues 
to Government. 

We would appreciate your doing evrything you can to oppose this bill. 

With kindest regards. 

Sincerely yours, 
LAWRENCE H. Costa, 


CONNECTICUT RAILWAY & LIGHTING Co., 
April 8, 1959. 
Hon. DoNALD J. IRWIN, 
U.S. Representative from Connecticut, 
Hlouse Office Building, Washington, D.C. 

DEAR Mr. Irwin: We understand H.R. 2316 now pending before Congress 
would prevent the local transit system in Washington from engaging in charter 
and sightseeing business or any other type of supplementary income-producing 
operations. 

While it is our impression that presently this bill would only apply to the 
operation in Washington, nevertheless, if such legislation was passed in the 
Nation’s Capital it could well establish a precedent for other cities in the United 
States. 

As you undoubtedly are aware, most, if not all, transit companies engage in 
charter work and many in the sightseeing business. In addition, we obtain sub- 
stantial supplementary income from car-card advertising and automobile re- 
pairing. The revenue thus obtained goes a long way in enabling us to maintain 
a lower rate of fare, and its loss would directly result in increased cost to our 
passengers. We, therefore, urge you to oppose this legislation in the interest of 
the general public. 

Yours very truly, 
PAUL A. Rust, President. 


San Dieco TRANSIT SYSTEM, 
San Diego, Calif., April 7, 1959. 
Mr. O. Roy CHALK, 
President and Chairman of the Board, 
D.C. Transit System, Inc., Washington, D.C. 


DeAR Mr. CHALK: Your letters of March 2 and March 31 regarding H.R. 2316: 

It doesn’t seem possible to me that such a bill as this would be passed as it 
would remove from the hands of the Interstate Commerce Commission and 
public utilities commissions their regulatory powers which, I believe, cover the 
extensions of service that would be competitive for such extensions as transit 
systems might make into territory or other carriers. I have not. therefore. 
written to the members of the Committee on Interstate and Foreign Commerce. 

I agree with you that such a bill might be used as a precedent for regulatory 
commissions and legislatures of States in which other transit properties operate 
and that it would be adverse legislation that could help neither the public nor 
the operators. 

Regards, 


JESSE L. HavuGn, President. 


KANSAS City PusLic SERVICE Co.., 
Kansas City, Mo., March 17, 1959. 
Mr. O. Roy CHALK, 
President D.C. Transit System, Inc., 
Washington, D.C. 


DEAR Mr. CHALK: I have your letter of March 2 concerning Congressman Pat- 
man’s bill (H.R. 2316), which seems typical of that gentleman and indicative of 
the fact that the “Washington honeymoon” is over. I cannot understand the 
reasoning of Mr. Patman, especially since he has been such a vociferous advocate 
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of free competition for so many years. Certainly it would be most unfair and 
unreasonable to deprive the transit system of traditional sources of revenue and 
service to the public; and his bill is so broad as even possibly to prohibit com- 
mercial advertising in and on your vehicles upon the theory that you are thereby 
in competition wth billboards, television, radio, and other advertising media. 

Of necessity, I write this as an individual, since I retired from the presidency 
of this company in November of 1957 (although still serving as general counsel 
for the company and also practicing law independently ). 

I doubt that Congress will seriously consider Mr. Patman’s bill even such a 
liberal Congress as we now have. 

With best wishes, 

Yours faithfully, 
POWELL C. GRONER. 


KNOXVILLE TRANSIT LINES, 
Knogville, Tenn., March 11, 1959. 
Hon. B. CARROLL REECE, 
U.S. Congress, Washington, D.C. 

DEAR CONGRESSMAN REECE: I have before me House bill on 2316 pertaining to 
the D.C. Transit System, Inc. 

Knowing the conditions that all bus companies are suffering at this time, I 
beg of you to oppose this bill inasmuch as the local D.C. Transit Lines are having 
a great deal of trouble in their effort to exist. 

I trust that you will give this serious consideration. 

With best wishes, I am 

Yours very truly, 
J. E. Burke, President. 


Aprit. 2, 1959. 
Hon Carrott D. KEARNS, 
House of Representatives, 
Washington, D.C. 

DeaR CONGRESSMAN Kearns: A bill, H.R. 2316, which would hurt all trans- 
portation companies by preventing them from engaging in charter and sightsee- 
ing business, has been introduced and is pending before Congress. 

As the transportation business stands today, most franchise holders would like 
to give them up, and any little thing which would take more business away from 
them would only serve to hurt them still more. 

Therefore, I urge you to strongly oppose this bill. I hope my letter is in agree- 
ment with your thoughts. 

Yours very truly, 
ERIE CoacH Co., 
Myron Proser, President. 


READING Bus Co., 
Reading, Pa., April 3, 1959. 
Mr. O. Roy CHALK, 
President, D.C. Transit System, Inc., 
Washington, D.C. 

Dear Mr. Cuartk: Referring to your letter of March 31 addressed to Mr. Strat- 
ton who is now retired, I have written Congressman Rhoads requesting that he 
oppose passage of bill H.R. 2316. 

Our certificate does not permit interstate or intrastate charter and sightseeing 
business nor do we presently have any other income-producing operation. How- 
ever, we definitely feel there should be no curbs or restrictions placed which 
prevents survival of our industry. 

Upon receipt of acknowledgement from Congressman Rhoads I will notify you 
of the position he takes. 

Very truly yours, 
R. W. Brown, President. 
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UNITED TRANSIT Co., 
Providence, R.J., April 9, 1959. 
Hon. JoHN O. PASTORE, 
Washington, D.C. 


My Dear Senator Pastore: A bill has been introduced in the House of Rep- 
resentatives by Congressman Patman, H.R. 2316. This bill is related to the 
operations of the D.C. Transit System, Inc., of Washington, D.C. 

This bill, in my opinion, is such that it imposes inequitable and unfair limita- 
tions in carrying on transit operations. It is harmful in that it is the intent that 
the D.C. Transit System shall not engage in any form of charter or sight-seeing 
business, nor shall it likewise engage in any other form of supplementary income 
producing operations, most of which, since the inception of transit, have been 
an integral part of the transit industry. Supplementary transit operations are, 
of course, engaged in by practically every transit company in the United States, 
Obviously, because they are supplementary, they are entered into only if they 
are profitable. For this reason they have the effect of permitting lower fares on 
many transit systems than would otherwise prevail, and also they have per- 
mitted transit companies to maintain transit service that would otherwise have 
to be curtailed. It is beyond my conception that transit companies should not 
be permitted to engage in charter and sightseeing bus operations, car card adver- 
tising, maintenance work for outside companies because of the skill and experi- 
ence of its own maintenance people, and to recognize thereby the critical need 
to avoid layoffs of our maintenance employees, all of whom have long years of 
service. Why the D.C. Transit System should be singled out is also beyond my 
comprehension, and if it could happen there, it could happen here. 

If this bill should be passed by the Congress, it may act as a precedent for 
Similar State laws, and it seems to me that it is an unwholesome Dill all the 
way through. As I see it, it would contribute nothing to the solution of the 
grave transit problem that now confronts transit companies through the coun- 
try operating as private enterprise; quite the contrary it would remove from 
transit’s operations revenue that is necessary if reasonable fares are to be main- 
tained and reasonable service rendered. Some companies that I know of which 
maintain vital local transit service produce most of, their net income from op- 
erations not at all related to the day-to-day operation of their transit lines. 
Their net income comes principally from their hard work in producing chartered 
bus business and other forms of profitable use of their plant and equipment, all 
in the public interest. 

Beyond that, particularly in the realm of chartered bus and sightseeing oper- 
ations, it is a type of service that fulfills a public need, from which the public 
receives an opportunity for a fuller life. This is particularly true in cities such 
as our Nation’s Capital, which attract thousands of visitors, who seek the op- 
portunity to become more fully acquainted with our Nation’s history, its insti- 
tutions, monuments, and its shrines. Here in Providence, among other chartered 
bus work we do, is to furnish buses at jury trials, to take schoolchildren on 
educational tours, Boy Scouts to camp, and a host of the chartered bus activi- 
ties of prime importance to the community. To say that transit companies are 
not rightful participants in this type of supplementary operations is strongly 
to discriminate against them. 

I know, as chairman of the Appropriations Subcommittee on the District 
of Columbia, you have a direct interest in the successful operation of the D.C. 
Transit System. I am sure, too, that from all the publicity that is being given 
to the transit situation here in Providence you are concerned as to the future of 
our transportation system in the public interest. I think we understand the 
reason why this bill was introduced. However, relief throughout the country 
has been based on the individual problems of the particular transit company 
in relation to the overall transit needs of the community itself. Truthfully, I 
can see no reason why the granting of this relief is any valid reason for denying 
to any individual transit companies, rights which are available to all transit 
companies throughout the country and which in the long run are a benefit to 
the community served. I commend to your attention the weekly issues of 
“Passenger Transport”—the newspaper of the industry—to illustrate this point. 
I am attaching for your perusal the last two issues, particularly page 4, issue 
of March 27, and page 8, issue of April 3, entitled “Transit Tax Relief Score 
board.” 
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Therefore, I wish to register with you my opposition to this particular bill 
pecause of its destructive provisions as affecting transit, and I hope that you 
will agree with me. 

Sincerely yours, 
A. E. Lewis, President. 

Mr. Macponartp. Mr. Chairman, could I ask a question ? 

Mr. WituiaMs. Surely, Mr. Macdonald. 

Mr. Macponap. They are very good letters and certainly strongly 
for your position, but I was wonderi ing if the ones that Ir sad and that 
you have read don’t miss the point of this bill and these he -arings ¢ 
They are talking about charter work. I think that is a very small 
part of the problem that this committee is faced with in this bill. The 
committee mainly is concerned with sightseeing. I noted with great 
interest my own area referred to here by a letter sent to Representative 
Curtis in which Mr. Dana in a very short note to you replying to a 
letter from you merely says: 

To completely change time honored functioning of mass transportation systems, 
as this bill contemplates, would in the interest of M.T.A. seem not to be in the 
public interest. 

As a matter of fact the M.T.A., the Metropolitan Transit System 
in Boston just does not have any sightseeing. So I do not quite see the 
validity of introducing into the record something like this. 

Mr. Cuaxk. Practically every letter here says “sightseeing and 
charter,” sir. I will read them to you. 

Mr. Macponap. I have been reading them. I am now just talking 
about the one from Edward Dana, general manager of the Metro- 
politan Transit Authority of Boston. Actually, I “know of my own 
knowledge that they do not have any sightseeing facilities. They do 
some charter work, v very little. But what that has to do with this 
hearing I just don’t understand, and I wish you would clear it up for 
me. We are not talking, are we, in this bill about your oper: ation of 
the transit system ? 

Mr. Cuark. We are talking about charter and sightseeing in the 
bill. 

Mr. Macponatp. Right. We are not talking about the transit 
system. 

Mr. Cuax. Well, there is a direct relationship between chartering 
and sightseeing. I think I covered the subject rather completely for 
about an hour and a half before you came in. I would hate to repeat 
my work. I think you will find by reading the transcript that I have 
covered it. 

Mr. Macponatp. The reason I am asking this question is to clear up 
in my mind whether you think these letters all go to the fact that the 
Federal Governme nt is entering into the transit system in Washington. 

Mr. Cuark. They go even bey ond that. Oh, yes, definitely, because 
you cannot separ ate charter ing and sightseeing from transit. 

Mr. Macponatp. Why would Boston, which has no sightseeing at 
all be interested in a problem that couldn’t remotely affect them? He 
has a problem of his own. He has a deficit which he mentions, which 
is of a great concern around Greater Boston of over $50 million. Why 
he is putting on the record the fact that M.T.A. is opposed to this bill 
confuses me because he has no sightseeing operations. Why would 
he be interested in writing you concerning a sightseeing operation ? 





274 REGULATION OF D.C. TRANSIT SYSTEM, INC. 


Mr. Cuax. Because his concept goes beyond just sightseeing and 
charter. He says and I say too that in order to keep your transit 
system healthy and to prevent this peak and valley business and to 
help the fares stay low, the transit system should be able to supple- 
ment through time-honored methods its revenues, whether that be 
sightseeing, chartering, limousines. 

Mr. Macponatp. Do you think the M.T.A. is about to get into the 
limousine business or the sightseeing business? 

Mr. Cua. I do not know what their plans are, sir, but in the gen- 
eral field of supplementary revenues I am sure that they are inter- 
ested in the general things. Now they may do something entirely 
different, as much as their own imagination will be stimulated. But 
what their plans are I can’t say. But I do say that they should do 
something to stimulate their business and unprove it because im- 
proving the health of their business they are helping keep the fares 
down. 

One person may put the stress on sightseeing, and another person 
may build an amusement park such as you had right here in Wash- 
ington years ago. These things were also supplementary to the oper- 
ation of the transit system. For one reason or another they helped 
transit. Now I went into an explanation of limousines, why that helps 
the transit, because it is a trading up, the concept of saying “Well, 
you go on D.C. Transit. They have the finest in equipment, they have 
limousines, they have buses, they have the best.” This is psychologi- 
cal sales approach. This is a way of selling, sir, and in selling transit 
whether you use the name “Transit” for limousine or you use the 
name “Transit” for anything, you are still selling D.C. Transit, and 
this has helped Transit in Washington in my humble opinion. 

Mr. Macponatp. Without prolonging this any more than we can 
possibly help, do you think he sent this letter down without knowing 
what was in the bill or why the bill was before us? 

Mr. Cuax. I don’t know whether he expressed his complete feel- 
ings in the matter. Maybe if you inquired further he might amplify 
on it and you might put his reply in the record. 

Probably if you inquired as to the reasons he might reply. 

Mr. Macponarp. I would be very interested. 

Mr. Cwax. I have reasons here from similarly situated transit 
presidents and all of them are unanimously opposed to this bill. Some 
go into great detail. 

I would just pick one out at random. 

Mr. WiturAms. The last one, for instance, that is a good short one. 

Mr. Cuartx. We have one from Mississippi, sir. 

Mr. Witu1aMs. No, sir. 

Mr. Frrepen. You don’t have any from Baltimore, either? 

Mr. Cuarx. I do have one from Baltimore. I do not know whether 
it is here. 

Mr. WiuxtAms. We don’t have any problems in Mississippi except 
the Federal Government. 

Mr. Busu. Will the gentleman yield ? 

Mr. Wr1aMs. Surely. 

Mr. Busu. Mr. Chalk, is your system affiliated with any transit or- 
ganization ? 

Mr. Cuarx. Yes. The American Transit Association. 
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Mr. Busu. And in all probability it would be that organization 

which would circularize these companies and ask them to read the 
pill if it applied to their operation ¢ 

Mr. CHALK. No, I did that myself. I mailed them the bill. 

Mr. Busu. To all of them ? 

Mr. Cuatk. Yes. I thought they would be interested parties. 

Mr. BusH. That answers your question then. They really got it 
through you. 

Mr. Cua.k. Of course. I am an interested party. I know they are 
an interested party. I know they should read the bill. 

Mr. Busu. I am sure the association took a very active part in it 
too. 

Mr. CuHaxk. I don’t think so because they also represent the other 
side. The Gray Line, for example, is a member of the same associa- 
tion. So I think the American Transit Association as far as its board 
of directors is concerned took no position in the matter. 

Mr. Busu. In all probability they let the Gray Line know all about 
ittoo. I would think so. 

Mr. Frieper. Mr. Chalk, I hate to interrupt, but has the D.C. 
Transit ever considered cutting the fares of the street cars to en- 
courage people to shop during the valley hours? 

Mr. Cuatk. I would say that we have. We have given that con- 
sideration. 

Mr. Frrepe.. Have you tried it? 

Mr. Coax. Not as yet. 

Mr. Frrever. It might be a good thought, to cut the fares. 

Mr. Cuatk. We are seeking all types of imaginative approaches, 
sir. 

Mr. Frrevex. I think it is a very good idea. 

Mr. Crack. I am told by Mr. Flanagan that a predecessor did that, 
and it failed, although we have discusse ed that. 

Mr. Macponap. He failed, or the plan failed 2 

Mr. Cuatk. The plan failed. 

Mr. Macponavp. I thought he did quite well personally. 

Mr. Cuax. I don’t know how well he did. 

Mr. Busu. Both? 

Mr. CHa.x. But the plan did fail?. This is hearsay. 

Mr. Busu. May I say for the record that this particular plan has 
been tried throughout the country and has failed. 

Mr. Cuaux. There you are, sir. There is the voice of experience, 
which is more than I have. 

Mr. Busn. Well, it has been. It has been tried throughout the 
country, but it has never stimulated business in the offpeak hours, 

Mr. Macponavtp. Mr. Chalk, we are a little off your track, and I 
can’t be here tomorrow. I have two questions that I have asked, and 
some have been answered. I was wondering if you knew, as your 
accountant said he did not, of the benefits w vhich your company re- 
ceives by manipulating the flow of gasoline between one branch and 
the other of your company. 

Mr. CuatK. I don’t know what you mean by “manipulating.” 

Mr. Macponanp. By arranging, by having 

Mr. Cuatx. You mean by using? 
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Mr. Macponatp. Yes. As I understand it, and I repeat, this has 
been confused several times, so I am still confused about it—it has 
been alleged that you had a tax benefit which you voluntarily gave up 
last July, as I recall it, but there is also in the background parts of 
testimony which came, I think, from the Commissioners, which 
proved that aside from that tax benefit that you gave up, you still 
can obtain a rebate on the gasoline tax which you pay; even though 
you pay it at one time, you still have the opportunity to get the 
whole thing back, on the other hand. I ask you, is that so or not? 

Mr. Cuak. As far as I know, it is not so. As a matter of fact, 
I stated yesterday that I am sure that the Public Utilities Commission 
is well able to frame a formula that would eliminate such a possibility, 
and we want no tax evasion. 

Mr. Macponatp. You say you have the faith that they would have 
the ability to do it? 

Mr. Cuax. I know of no—— 

Mr. Macponaup. Have they framed such a plan ? 

Mr. Cuarx. It has never been used in a formula like you stated. 
You are giving me a hypothetical situation. I say if that happened 
because we do not, as the term has been used, “finagle” our gasoline 
from one place to another—whatever the descriptive phrase might be. 

Mr. Wiuu1ams. Will the gentleman yield? I believe I can clear 
the point up. I believe what the gentleman has in mind is that under 
this bill if you fail to reach your 614 percent return that certain taxes 
are rebated ; aren’t they ? 

Mr. Cuatx. I think that is correct. I think I can answer the ques- 
tion. Now I think I know your point. 

Mr. Macponap. Yes, but just let me go one step further. Reach- 
ing the 614 percent return, is the sightseeing business, with its use 
of gasoline, et cetera, and the charter business and limousine business 
taken into account in reaching the 614 percent ? 

Mr. Cuarx. It is possible that it could be—it has not been taken 
into account because we are so far from reaching the 614 percent. 
What you are talking about now is a theoretical possibility. We were 
$288,000 away from reaching that. 

Mr. Macponarp. But you say your business is increasing and you 
point out why it is increasing, and I agree with you that you are 
doing a good job running it. 

Mr. Cuatk. Right. 

Mr. Macponaup. But I am asking you, when you reach the 614, 
can you take the advantage of moving the gas tax benefit around? 

Mr. Cuatk. When I reach the 614, the PUC will be able to handle 
that properly. We haven’t reached that yet. I am sure they will 
find a means of preventing us from getting any advantage. We are 
ready to cooperate with them. We want to have no advantage. We 
are ready to cooperate with them. 

Mr. Macponavp. There is currently no defense against your do- 
ing it? 

Mr. Cuatx. That is correct, except our knowledge that the PUC 
will handle it. 

Would the reporter read that last question back ? 

(The last question was read by the reporter. ) 

Mr. Cuark. The only answer that I can give to that is that it is 
an academic subject. The PUC will handle it when it arises. It 
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has not arisen and at the moment there is no immediate likelihood of 
it arising. I merely say that when it does arise I am sure the PUC 
will find it does have the authority to handle that situation. 

Mr. WituiaMs. Once you reach the 614 percent, then you pay taxes 
oneven your tr ansit oper ation ? 

Mr. Cuark. That is correct. 

Mr. Wittiams. And it is only when your income is below the 614 

ercent that you are concerned with the rebate or refund in taxes? 

Mr. CuHAtk. When we are submarginal. 

Mr. WixuiaMs. I think the point he was trying to get at and the 
point I was trying to get at yesterday is that you are paying these 
taxes on all of your i ations now, but those taxes are refunded to 
you at the end of the year; is that correct ? 

Mr. Cuatk. We don’t pay it until the end of the year; then they 
compute and determine whether we are subject to taxes. 

Mr. Witriams. It is computed at the end of the year? 

Mr. CuHAtk. Yes; it is computed at a certain point. 

Mr. Wiuu1aMs. The gasoline and the fuel that you use in your sight- 
seeing and charter operations and your other oper ations which are 
not direc tly related as part of your mass transportation or your transit 
system, are those considered as taxes to be rebated in the computation, 
or are they excluded from this tax forgiveness clause in the franchise? 

Mr. Cuarx. We pay it, sir, on charter and sightseeing, or we will 
pay it on charter and sightseeing when the bills are presented to us. 
We pay it on the limousines. 

Mr. Wittiams. That is excluded from being credited to your tax 
Reprtees, | Mr, Chalk? 

Mr. Cuak. That is correct ; excluded from rebate. 

Mr. Wituiams. At the end of the year? 

Mr. Cuatk. Yes, sir. 

Mr. Friepeu. In other words, you haven’t made payments on sight- 
seeing and charter service ? 

Mr. Coax. We did last year. 

Mr. Frrepe.. Voluntarily ? 

Mr. Cuatx. Starting last July. 

Mr. Friepe.. Starting last July? 

Mr. Ceark. We paid it then for the previous period. 

Mr. FLanacan. May I explain ? 

Mr. Cuarx. May I have Mr. Flanagan explain this? 

Mr. Fuanacan. As pointed out, the PUC recites in the order that 
I handed in for the record as an exhibit that we actually paid it for 
July and August of 1958. As you recall, August 31 is the end of the 
fiscal year that the PUC is instructed by Congress as to whether we 
owe the tax or not. Next August 31 will end another period. At 
that time, we and the PUC will calculate the number of miles run in 
charter and sightseeing service. The PUC will then certify to the 
District Commissioner the amount of the tax we are then owing on 
mileage run and charter and sightseeing service, and we will pay it. 

Mr. Friever. I understand now that you have made payments for 
2 months in 195 2, and that on September 1 you will get a bill for what 
you owe. 

Mr. Cuax. For the subsequent year ending August 31, 1959, when 
it is certified by the Public Utilities Commission. 
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Mr. Macponap. How do they apportion a bus that is loaded with 
gasoline that works on a regular run, say, from 9 o’clock in the morn- 
ing until 11 o’clock in the morning, and then takes a group of people 
out to see the sights here in Washington? How do they currently de- 
termine what amount of tax should be paid on the gas that has been 
consumed on the bus during the day ? 

Mr. Cuatx. May I answer that, sir? 

Mr. Macpnonatp. Yes. 

Mr. Cuarx. We know an average consumption of fuel; we know 
our mileage. We cannot get it to such a fraction down to the last 
point, but we know our average consumption, and it is computed on 
that basis. 

Mr. Franacan. In addition, every trip has a manifest which is 
filled out by the operator which shows the mileage used in that trip, 
We summarize those. The mileage is added up, and at that time the 
average mile per gallon which has been agreed upon by the PUC will 
be employed in determining the tax. 

Mr. Macponarp. One last question, and I think if you haven’t raised 
it, I think perhaps you should. There has been some innuendos and 
perhaps evidence given, testimony given, that one of the abuses of the 
transit company has been accused of—let us put it that way—is that 
you have undercut some of your smaller people by making arrange- 
ments with hotels, motels, et cetera. Would you like to comment on 
that? Isitnotso? 

Mr. CuHak. It is not so. There are variations in rates, but if any- 
thing, we are probably paying the average, whatever it is. I think 
the rates might vary—20 or 25 percent, or something like that, de- 
pending upon the individual deal that is made with the par- 
ticular hotel. 

Mr. Macponarp. That is what I am talking about. 

Mr. CuHatx. We only operate, and not on an exclusive basis—this 
is @ very interesting subject that you brought up. The Gray Lines, 
of course, is the big power in the operation and monopoly of hotel 
contracts. 

Mr. Macponarp. You both are very modest. They said the same 
thing about you. 

Mr. Cuax. I have the facts. Theirs are pure fiction of the imag- 
ination. This is quite a subject. We have fought for the last 214 
years to break this monopoly. I hand you herewith correspondence 
with every hotel in town. I am very glad you brought that up, sir. 
I think this might answer your question. It is correspondence, iden- 
tical copies of which went to every hotel in town, and reflects the 
situation that I say is worthy of serious investigation by the Depart- 
ment of Justice. 


On 


AS | 
Congré 
tion sé 
ington 
nave € 
overW. 
citizer 
city a 
extent 
the D 
and it 
your 
on the 

All 
alloca 
ing S) 
equal 

Yor 


Tl 
that 
euli 


0 1 
Bs 


one 


fo 


vith 


ple 
de- 
een 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 279 


On April 4I wrote to every hotel in town—April 4, 1957: 


As you know, the D.C. Transit System was authorized by a special act of 
Congress among other things to engage in charter, sightseeing, and transporta- 
tion services to properly serve the transportation needs of the people of W ash- 
ington and its environs. You are also aware of the fact that not only does it 
have endorsement of Congress, but it has the popular support of the public in 
overwhelming numbers as well as associations and groups of public spirited 
citizens. It has only one desire in respect to transportation problems of the 
city and that is to serve the people individually and collectively to the fullest 
extent possible. Incident to and in keeping with the objectives above described, 
the D.C. Transit System is desirous of offering its charter sightseeing limousines 
and its transportation system to the visiting public who normally pass through 
your hotel. This opportunity of selling such transportation is not requested 
on the basis of exclusiveness. 

All we ask is a fair opportunity under lease, license, or otherwise, to have 
allocated to us equal selling space with other transportation companies offer- 
ing similar services in your public areas in order to compete with them on an 
equal basis. 

Your prompt and affirmative reply will be very much appreciated. 


This was followed up on July 10 with another letter. I might say 
that we received a complete zero response to the first letter. Pe- 
culiarly enough, not one hotel as of that date gave us the right to 

o into their hotel on an equal basis with anybody. 

So I followed this up with another letter addressed to every single 
one of them in the following fashion : 


JULY 10, 1957. 
Mr. RrcH arp H. Nasu, 
General Manager, the Willard Hotel, Washington, D.C. 

Dear Mr. NasH: On April 4 the undersigned directed a letter to you request- 
ing the privilege of representation in the public area of your hotel for the 
purpose of making available the limousine and sightseeing service of D.C. 
Transit System pursuant to its franchise granted by Congress. We have thus 
far been unable to attain your concurrence. We also wish to point out that 
we have thus far been unanimously turned down by every large hotel that 
has responded to our request. This strange circumstance, silence on the part 
of the majority and denial or evasion on the part of some of those who re- 
sponded, leaves us at a loss to understand whether or not the large hotels are 
acting in concert. 

We wish to repeat and reemphasize the fact that we do not seek an exclu- 
sive license or lease. We wish to make clear that our only purpose and desire is 
to generate business on an equal competitive basis with others, which purpose 
requires access to the visiting public through the various hotels in Washington, 
D.C. 

The D.C. Transit System, Inc., as you know, has the responsibility to pro- 
vide mass transportation throughout the Washington metropolitan area. In 
considering our request we trust you will bear in mind that your cooperation 
will strengthen the transit system of our Nation’s Capital. 

We know it is your desire to be cooperative and nonrestrictive, and we there- 
fore again urge your cooperation in granting our request for a mutually profitable 
arrangement. 

With best personal regards from the undersigned, we remain, 

Very truly yours, 
O. Roy CHALK, President. 
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(The document previously referred to by Mr. Chalk follows :) 


Exnipit—O. Roy CHALK’s TESTIMONY 
Hotel room control 


Gray Line hotels (exclusive): Noe. of rooms | Gray Line hotels (shared): No. of rooms 





Awbhasstitor =. 2. evr. suk 1 500 Tabard Inn vie s 2 50 
Burlington =. i 22243. x 300 | Meridian Hill_---- _ 3650 
Continental__-__------- .. 1250 Lee House _ - -- tidied = lyst 
Dupont Plaza... ._.-- 350 Shoreham___---- ---. 4800 
Jefferson_____- Tee ying 97 ego 
Manger-Ann: ipolis_ Gi alin? BOO Total (shared) _ _- - 788 
Manger-Hamilton________ 300 iat 
Manger-Hays Adams_-_-_-_- 200 TOteaaius > oe 11,893 
Raleigh Ge Ses rete st 1 410 <i 
Roger Smith________-- Ses 212| D.C. Transit System hotels: 
Sheraton-Carlton ___----- 250 Commodore _ - i eee 
Sheraton Park _- __ ! 1, 200 Woodner 14 tee 
Statler ; ee bs, 1 837 Franklin Park 216 
2400 ius 298 Stratford 154 
Washington 400 Ebbitt 150 
Willard 1 450 Roosevelt 550 
Dodge 1 300 Congressional see ered 200 
Plaza 25 ~~ 
Carroll Arms 100 Total -.-. 1,693 
Bellevue J _ 3 280 —— 
Blackstone eer 100 | D.C. Transit hotels (shared): 
Harrington ae 300 | Lee House . 2 250 
Lafayette jon 200 Tabard Inn 2 50 
Windsor Park Sena 300 | Meridian Hill 3 650 
National_-_ - wei ot eee 100 | ~ 
Houston. 2obcl A eit 150 Total (shared) 95 .) 
Embassy n 60 =: 
Emery . a 35 Total _- 2 643 
Everett ‘ ; : 50| Clancy Sightseeing: Mayflower_ 1, 000 
Gralyn ‘ $6, 50} Diamond penne Tours: 
All States co4 S33). 4 Le 357 Shoreham. _--- . £800 
Admiral hte. vue es 500| Union Sightseeing Tours: Car- 
Ritz o£. % is 60 lyle_. nip Beka 150 
Marriott ; bras ¢ 1 400 
Parkside 23 2M 150 
Greyhound terminal _-__-_-_ (?) 
Trailways termina] _ ___ ee 

Total (exclusive) _.____- 10, O71 


1 Contract hotels with contracts running from 1 to 3 years. 

2 Shared by Gray Line and D.C. Transit. 

3 Shared by Gray Line, White House Sightseeing, and D.C. Transit. 

4 Gray Line secures most sightseeing; Diamond Sightseeing secures the limousine work. 

5 These hotels voluntarily give D.C. Transit theic business. There are no contracts in existence. 


Mr. Cuark. Now, gentlemen, following this second letter, we were 
able to obtain lease or license, but not on an exclusive basis, in 7 hotels, 
with 1,693 rooms. I refer you to the Gray Line hotels with 10,071 
rooms on an exclusive basis. We have also on a share basis—that 
is, on an equal basis with Gray Lines, access to 2,600 rooms, whereas 
Gray Lines have access to an additional 1,750 rooms which we do 
not share. 

They have permitted us to share 50 rooms with them on a joint 
basis. 

Mr. Macponarp. What is the significance of the number of rooms? 
Perhaps I missed it. 

Mr. Cuak. This isthe market. 
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Mr. Macponatp. I thought we were talking about sightseeing. 

Mr. Cuax. It is the major market. A larger hotel like the May- 
flower, where we are not permitted to sell limousine service to start 
with, is an exclusive Gray Line hotel. Everybody goes to the major 
hotels and we can’t break through the major hotels even on an equal 
basis, much less an exclusive basis. This business of calling us 
monopolists, and we don’t even have the opportunity to sell, doesn’t 
make sense to me. 

Mr. Busn. Will the chairman yield ? 

You said these hotels have this exclusive right, and it has been 
possible for you to get into that kind of work through the hotels, and 
you wrote them, and again the second time. Would you care to put 
their answers to your letters in the record ? 

Mr. Cuarx. I certainly would be delighted to. It should be done, 
if we have them. Some of them didn’t respond. 

Mr. Busu. I would like to see them, because there must be a cause. 
There must be a reason. Perhaps they have contracts. 

Mr. Cuatx. Might I show you what I presume is the reason? 

Mr. Busn. No. I want something that will appear in the record. 

Mr. Cuak. One of the reasons advanced, may I say, is their con- 
tract with the National Gray Lines organization, of which Mr. Henry 
Burroughs is a director, and also in charge of the Washington organ- 
ization, which I respectfully offer in evidence. 

The replies to some of these letters indicate that they have con- 
tracts with the National Gray Lines organization and regret they 
cannot give me access. 

I also refer you to the upper left-hand part of the page that you 
are looking at opposite Mr. Burrough’s picture where it says and 
holds itself out to be “the world’s largest and best sightseeing 
organization.” 

Mr. Macponarp. I take it then that your answer is that in this 
field you are more sinned against than sinner. 

Mr. Cuatk. Of this there is no doubt, but this is the privilege of 
competition to attempt. 

Mr. Macponaxp. Thank you, Mr. Chairman. 

Mr. Witu1ams. Mr. Chalk, before we leave the subject—you are 
concluded with respect to this particular matter? 

Mr. Cnark. I have not concluded my statement. 

Mr. WirutaMs. Go ahead. I had a question I wanted to ask, but 
it doesn’t relate to this particular thing. 

Mr. Cuatx. You want me to complete the statement today? Oh, 
the subject, this particular subject, not my statement ? 

Mr. WititaMs. Yes, sir, that’s right. 

Mr. Cuatx. Well, I have not concluded the subject. I would like 
to finish the subject of the tax advantage and the advantages we have. 
I think it is relevant and should be considered together. I should like 
to include this statement as a part of this phase, but not a coneluding 
part of my entire statement. 

All of our competitors, including the Gray Lines, and with special 
emphasis on the Gray Lines since we are talking about them, have 
an advantage over the D.C. Transit System far greater than taxes and 
far greater than its monopoly of the hotels in Washington. I would 
like to call attention to the fact that the D.C. Transit System pays its 
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employees overtime after 8 hours per day and 40 hours per week. 
This is true of its sightseeing charter work. 

Many of our competitors on the other hand do not pay overtime 
for charter and aheneion work. There is a great disadvantage, 
a great handicap. Fair Labor Standards Act is not presently appli- 
cable to the local transit industry. Pursuant to our collective bar- 
gaining agreement D.C. Transit, however, does pay overtime after 
40 hours per week, as the act requires. 

Mr. Busu. Mr. Chairman, you don’t want to let the record stand 
just like it is there? 

Mr. Cuatk. Why not? 

Mr. Busu. Because you know they don’t have the advantage. All 
they have is to utilize their personnel in their chartered service. You 
have your mass transportation to utilize personnel with. 

Mr. Cuarx. This is related to the sightseeing industry which is at- 
tacking me, sir, and I feel I should answer them, and only answer the 
sightseeing industry. Congress should require our competitors to 
meet nationally accepted fair labor standards by making the Fair 
Labor Standards Act applicable to the sightseeing industry just as we 
are. This to me is being fair about things, too. I do not want any 
tax advantage. I do not want advantages over the small man. I do 
not think that that small man should have any labor advantages over 
the D.C. Transit System whereas he did only this past week where we 
were undercut $130,000 in a charter movement by another of the opera- 
tors who is complaining. It was at a price that we would have had 
to operate at a loss if we did not have this 40-hour business, if we 
did not have these labor disadvantages. 

Now they have us at the disadvantage and this week alone it took 
about $130,000 of business that we bid on, and because of the unfair 
labor situation we didn’t stand a chance to get it. Talk about under- 
cutting, there is an undercut based upon a very unfair advantage in 
connection with labor. 

Mr. Busu. I know your advantage, and I appreciate it, is in the 
way you utilize your personnel. However, these independent opera- 
tors, whether they are moving or whether they are not, have to pay 
their employes and maybe they won’t be earning a penny. 

Mr. Cuak. That is not so, sir. Some of the major proponents of 
this bill that have appeared here are transit companies who amazingly 
enough do regular transit work and sightseeing. Take a look at their 
wages. 

D.C. Transit pays a total in its sightseeing of $2.8214. W.V. & M. 
pays $2.65. A.B. & W. pays $2.56. Gray Lines pays $2.27. W.M.A. 
pays $1.87. Suburban Transit, $1.74. 

I stand quietly by and say I will accept the disadvantage. I think 
that’s fair play. I am not complaining, but if they are complaining, 
I have the right to say, “You are taking advantage of me in labor, 
and this the place you shouldn’t take advantage.” 

Mr. Wititams. Mr. Chalk, may I interrupt you just a moment? 

I have just received a letter which is unsigned, but which purports 
to be from Mr. Henry Burroughs, president of the Gray Lines, Ine. 
As I say, it is unsigned. but I assume that it is authentic. If you don’t 
mind, 1 would like to read this letter and have you comment on it or 
be prepared to comment on it when we return, 
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Mr. Cuatk. Surely. 
Mr. Witui1AMs. The letter is addressed to me. 


The following is a summary of the facts relating to sightseeing concessions in 
Washington, D.C. hotels. 

Since the commencement of hotel business it has been a part of the business 
practice and service concept for hotels to offer to their guests information rela- 
tive to railroad and pullman service, steamship service, airline service, local 
transportation including transit and taxicab service, U-drive service and sight- 
seeing service. 

Traditionally, in a large hotel, these services were handled by a transportation 
porter who provided the additional service of making reservations and procuring 
tickets for such transportation as a guest might require. In smaller hotels this 
service might be provided by the hotel information desk, by the room clerk or 
py the cigar stand. ; 

Sightseeing services in the District of Columbia are necessary service provided 
py hotels. For more than 50 years sightseeing companies have held themselves 
out to render individual tour service to guests of Washington hotels. 

Over the 50-year span the Gray Line, with the exception of the period of World 
War II, maintained a constant and continuing service to all Washintgon hotels 
and their guests. The Gray Line appointed agents within these hotels to sell 
its tickets, and paid a commission to that agent as compensation for the sale 
thereof. 

In isolated cases the Gray Line rented space in the lobbies of certain hotels in 
the same manner as airline and railroad offices had been rented therein and ap- 
pointed its own salaried personnel to sell its services. The rental of such space 
or the appointment of an agent within a hotel does not in any way provide the 
Gray Line with any more than a point of contact and sale with its customers. 

The large number of hotels served by the Gray Line can be attributed entirely 
to the long period of time to which the Gray Line has maintained, fair weather 
and foul, on season and off season, service to these hotels. 

The entrance by the hotels into agreement with the Gray Line or with any 
other sightseeing company is voluntary and at the will of the hotel and only in 
the limited number of cases where the Gray Line must staff the concession, are 
the agreements exclusive. 

In the case of some sightseeing operators, the hotel is the general office and 
terminal of the sightseeing operator; D.C. Transit, or its predecessors, did 
not until April 1, 1957, offer or maintain any service for guests of hotels desir- 
ing individual tours. 

D.C. Transit is a Johnny-come-lately in this field which had been served for 
50 years or more by competent local sightseeing operators. In the short time 
since April 1957, D.C. Transit has acquired those hotel concessions which it now 
has at the expense of the operator who had maintained the service for a long 
period of time and to the disaster of some companies such as Federal Sightseeing 
Tours which, at the Commodore Hotel, lost to D.C. Transit its source of ticket 
sales, its offices and terminal. 

I would appreciate your including this letter in the record. 

Very truly yours, 
THE Gray Ling, INc., 
(Signed Henry Burrovuens, 
President. 


Mr. Cuarx. I have only one comment if I may make it. Appar- 
ently Mr. Burroughs claims to have a proprietary right to business 
because of his great age in the business. As I say I am only a neophyte. 
I have been in it only 3 years, but in the American system of doing 
business a young unknown can get some place. I claim the right to 
compete with the old man. 

Mr. Witu1ams. Mr. Chalk, the time is 12:15, and the members are 
going to have to go to the floor in just a moment. If the bells have 
not already rung for a quorum they will shortly. I think probably 
this is a good place to stop if you have concluded that particular point 
or would like to look over this letter before you come back. 

Mr. Cuarx. No, it is quite all right, sir. 


45824—-59——_19 
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Mr. WiuiAms. I hate to have to ask you to do so, but I am wonder- 
ing if you could make arrangements to come back before the com- 
mittee perhaps next week some , time. 

Mr. Cuatk. How about tomorrow ? 

Mr. Wiu1AMs. Well, that is impossible. We have a full committee 
meeting tomorrow. 

Mr. Spear. May we have inserted in the record as exhibits the docu- 

ments which were presented to the chairman this morning ? 

Mr. Wruiuiams. As I understand it they were all inc luded. 

Mr. Spear. Only one was asked to be admitted. I think the first 
was a compilation that was headed “June 27, 1956, to Capital Transit 
Co.” 

The second one was a pamphlet which was headed “New Labor 
Management Health Center.” 

Mr. WitiiaMs. With respect to the pamphlet I don’t know that 
there is any point in that going in the transcript of these hearings, 
but the committee will accept it for its files so it will be av ailable 4 to 
the committee. 

Mr. Spear. Will the chairman accept for the record and the tran- 
script the advertisement ? 

Mr. Wiu1ams. That has already been accepted. 

Mr. Spear. And the compilation of letters? 

Mr. Wiuu1AMs. Thechart? The chart was received. 

Mr. Spear. The letters from the transit presidents ? 

Mr. Wititams. They have been accepted for the record. 

Mr. Spear. And the letter to Mr. Richard Nash, and finally the 
Gray Line tariff. What would the chairman like to do with that ? 

Mr. Wiui1aMs. I think it probably is important. We will accept 
that for our files for reference purposes but as far as including it in 
the transcript of the hearings I think it would be preferable to ) make 
it part of the committee files and keep it available for reference. 

Mr. Spear. One other thing, Mr. Chairman. Next Tuesday we 
have an appearance in court w hich unfortunately has been postponed 
twice. 

Mr. Wiis. I am told we have a conflict also with respect to the 
committee room on Tuesday. 

The committee is now in recess subject to the call of the Chair. 


(Whereupon, at 12:25 p.m., the subcommittee recessed subject to the 
call of the Chair.) 


OF 1 


The 
New | 
the st 

Pre 
Jarm 

Mr 
indic 
ginn! 
that 

M 
Mi 


STA’ 


der- 
“OM - 


ittee 
Cu- 
irst 
nsit 
bor 


hat 


ao 
SS, 


to 


e 


eee eens 


a 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 


WEDNESDAY, JUNE 10, 1959 


House or REPRESENTATIVES, 

SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS 

OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 

Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 1334, 
New House Office Building, Hon. John Bell Williams (chairman of 
the subcommittee) presiding. 

Present: Representatives William (presiding), Friedel, Macdonald, 
Jarman, Mack, Springer, Bush, and Derounian. 

Mr. Witu1aMs. Mr. Robert R. Nathan. Mr. Nathan, I believe you 
indicated to me that you would like permission to go on at. the be- 
ginning this morning because you have business outside the country 
that will require you to be away from Washington this afternoon. 

Mr. Naruan. That is correct, sir. 

Mr. Witu1ams. The committee will be glad to hear from you, sir. 


STATEMENT OF ROBERT R. NATHAN, CONSULTING ECONOMIST, 
WASHINGTON, D.C. 


Mr. Natuan. Thank you, sir. 

Mr. Wuu1AMs. Following which Mr. Chalk will resume the stand. 

Mr. Narwan. Thank you. Mr. Chairman and members of the 
committee, my name is Robert R. Nathan and I serve as a Consulting 
Economist with offices at 1218 16th Street NW., here in Washington. 
For the past 10 or 12 years we have undertaken various economic 
services for Mr. Chalk in his varied transportation activities, including 
airlines and the District Transit Co., and this has afforded me an op- 
portunity to become quite thoroughly familiar with the operations of 
D.C. Transit. 

Further, I have had the opportunity to read the full transcript of 
the hearings before this committee and also before the Small Business 
Committee of the House a year ago. 

On the basis of this background there are just a few observations, 
Mr. Chairman, I would like to make. First of all, in terms of the 
general characteristics of the mass transportation industry there are 
some general characteristics which it seems to me are extremely im- 
portant and which cannot help but be taken into consideration in any 
serious appraisal of the issues that are before this particular 
committee. 

The mass transportation industry in the municipalities around the 
country have been in increasing trouble. I think this must be recog- 
nized, that the municipal transport mass transportation industries 
within the municipalities of the United States by and large are facing 
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increasing difficulty, and this difficulty that they are facing is rel. 
atively easy to identify, and the factors which influence it are rela. 
tively easy to isolate. 

Basically the problem is this. In the mass transit industries within 
the cities of this country there has been increasing costs of operation, 
These increasing costs derive in large measure from the fact that 
materials and equipment have increased in costs and that wage rates 
have gone up whereas there has not been anywhere near a parallel 
increase in productivity. 

Now in the industries like the steel industry or other large-scale 
or even medium-scale manufacturing enterprises it is entirely feasible 
to introduce mechanization and automation and laborsaving devices 
which require a smaller number of hours to put out a given quantity 
of product or put the other way, more product can be produced per 
man-hour of effort. 

As a result of this, it is possible to give increased wages and to 
absorb those increased ane cause of higher productivity, and there 
can be no increase in unit labor costs while there is an increase in 
pay perhour. 

But in the mass transit industry the possibilities of increased pro- 
ductivity or increased output of services per man-hour are somewhat 
limited. 

You can only increase the size of the business to a certain amount 
before there are objections, the windows are rattling or the streets 
are being destroyed or torn up. 

And certainly we have no automation or electronic controls yet 
which permit the operation of streetcars or trolleys without operators, 
The result is that this industry finds as it increases the wages of its 
workers, it finds its unit costs increased because productivity or out- 
put per man-hour doesn’t rise along with the higher wage rates. So 
you have a higher actual cost of operation. This then can only be 
offset by increased rates, that is increased charges to the consumer. 

But in this industry there is what we call an elasticity of demand. 
That is higher rates, higher fares can and often do bring reduced 
numbers of passengers, so that the industry is caught on the one hand 
with higher unit labor costs and a demand which is responsive to 
changes in fares. Now we all remember the subway fare of a nickel 
in New York not too many years ago. Today it is 15 cents. That 
is an increase of 200 percent, a tripling of the fare, and yet the sub- 
way system in New York is losing a lot of money. We do have 
evidence in many cities where the fares have gone to a quarter. Now 
this probably is not the end of the fare level in a good many cities, 
and this increase in fares is due largely to the fact that the workers 
do get higher wages, and I think they have to participate in the rising 
living standard of the economy and they will get higher wages. 

The degree of change of course is subject to negotiation. But I am 
sure that over the next 10 years there are going to be higher wage rates 
in this industry, and unless something is done to make possible the 
absorption of these higher hourly rates of pay and the higher unit 
labor cost, the fares are going to increase. And as the first in- 
crease, people turn to riding increasingly in their own vehicles or 
they turn to taxis or to other means of transport. 
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So in a real sense, Mr. Chairman and members of the committee, this 
industry is caught in sort of an internal vise where it is impossible to 
raise wages in accordance with national patterns and national living 
standards, as is justified, and it is impossible to pass this on in fares 
limitlessly because you affect your demand and the higher you raise 

our fares the less number of riders you lrave and the less number 
of riders you have the less efficient your operation. q 

The less efficient your operation the more your unit labor costs are. 
I think it is terribly important for this committee to recognize this 
factor. Now ina real sense this leaves you as I see it with four alter- 
natives. These are not necessarily exclusive alternatives. But one 
alternative is public ownership. Now this has taken place in some 
municipalities where private operators or conductors of your mass 
transport have not been able to survive under this chain of circum- 
stances. 

There has resulted a tendency for the Government, the municipal- 
ity, to take over the ownership and operation of the mass transit, and 
I would say almost without exception at a loss. I would venture to 
say, Mr. Chairman and members of the committee, that this is not a 
desirable alternate if it can be avoided. In my judgment as an 
economist and familiar with economic policy here and throughout the 
world, I would say that I would rather have public ownership than 
no mass transit at all, but I would certainly rather see private owner- 
ship than public ownership. 

But this is one of the alternatives which is increasingly facing the 
municipalities around the country. I would say the second alternative 
to this vise in which the industry is caught through higher unit costs 
and this elasticity of demand—which means often reduced numbers 
of riders and reduced gross revenues as you raise your fares—the 
second alternative is subsidies. Now, one might say that some of the 
tax advantages that have been afforded have been afforded many 
municipalities around the country as a type of subsidy. But I am not 
sure that this is in time going to be adequate, and it may well be, 
unless something else is done, that there may be a requirement if it is 
going to continue in any kind of private ownership that there be a 
direct outright subsidy to the mass transit industries unless something 
is done about this problem. 

And I would say generally that that is not a desirable feature. 

There is a third alternative, which is what I would call an increase 
in efficiency, increase in the productivity to the maximum extent possi- 
ble, the introduction of the maximum economies that can be under- 
taken. On this score, gentlemen, I would say that as I worked with 
and studied and served with many companies and many aspects around 
the country and many governments, it is my convinced judgment that 
D.C. Transit has made as much progress as any transit company in 
the country in terms of improving efficiency, in terms of tightening 
up their operations. I have become familiar with their scheduling 
operations, with their purchasing practices, with their inventory con- 
trols, with a wide variety of measures inside the company, and in my 
judgment they have done an excellent job in trying to improve efti- 
ciency and in trying to introduce economies in order that these higher 
wages could be in large measure absorbed or offset. so that there would 
not be higher unit labor costs as a result of higher wage rates. But 
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I would emphasize to you gentlemen that this has limited possibilities, 
because out of their “employees, somewhere around 3,200, some 60 
percent are streetcar and bus operators ; and it is in your operating 
area where your economies are somewhat limited because you have 
to have an operator per bus and an operator per streetcar and you 
have to have service at certain hours. 

This is one of the problems I think Mr. Chalk presented to you— 
this peak and valley business. You do have all kinds of difficulties 
there. 

Mr. Frrepex. That is a common problem all over the U nited States, 

Mr. Naruan. That is correct. This is a problem which is common 
to the mass transit. But it is all over the United States where the 
mass transit is in trouble, Mr. Chairman, and I think we have got 
to face up to why they are in trouble and what can be done about it, 

What I would emphasize is that there is a great need to do every- 
thing conceivable to try to improve the efficiency of operation, the 
economy of operation. By the w ay, in the negotiat ions in which I 

sat between the c ompany and the union some 21% years ago, there were 
many, many problems discussed about guaranteed hours of work, 
Now the union will not agree in this industry, and I say even in front 
of Mr. C halk I can’t blame the union. They will not agree to let a 
man come in and work 2 hours in the morning and go disappear for 
the rest of the day and come back and work 2 ‘hours in the afternoon, 
and be paid for 4 hours. | 

They want a minimum guaranteed number of hours per day. The 
result is that there are costs in there which have to be met for time 
that is not absolutely used, and I think with some justification. But 
this is one of the problems that the company faces, and I think there 
is a tremendous need to maximize efficiency and economy—and that 
I say is one of the alternatives. 

I think this company has done a real job in that direction. Now, 
the final alternative, Mr. Chairman, is that of diversification, and this 
comes to the very heart of this hearing today. 

It seems to me that in an economy ‘like ours it would be so contrary 
to sound and intelligent economic principles and economic practices 
to say that it is bad for the country, it is bad for the municipality, 
it is bad for the people, it is bad for ‘industry that equipment which is 
otherwise idle should be used. 

I think that generally we have favored in this country the kind of 
measures, the kind of practices, which result in maximum efficiency of 
manpower and equipment. Here you have hundreds of businesses 
which are used for an hour or two or three in the morning and an 
hour or two or three in the afternoon, and there appears to be objec- 
tions to their being used at other hours; and that is inherently what 
this legislation seeks to achieve—that this equipment shall not be 
used during the valley period of oper ation of the company. 

That is basic: ally what the legislation is designed to arrive at—that 
this equipment and these facilities and these man-hours shall not be 
used for filling in purposes. 

I would say, Mr. Chairman, without any qualification as an eco- 
nomist, that this i is so contrary to the whole conception of a vigorous, 
dynamic, productive, efficient enterprise system that I find it hard to 
understand the rationalization and justification thereof. 
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I think that if the transit industries in the United States are going 
to avoid this dilemma of higher wage rates—which mean higher unit 
costs, Which mean higher fares, which then if they get high enough 
means less passengers, which means inevitable going out of business 
or lack of profitability or profit opportunity—if we are going to 
avoid the alternative of the end of private mass transit government 
ownership with government subsidy, then I think we have got to 

welcome and not fight against these kinds of measures which will im- 
prove efficiency and economy, and especially utilization of equipment 
and manpower which otherwise is idle. So that from the basic 
economic point of view in the matter of efficiency and use of equip- 
ment and so forth, I cannot help but feel that the purposes of t his 
legislation are utterly and totally inconsistent with the economic 
objectives of the free enterprise system and- of our economy. 

Now I would like to turn to just one other point, Mr. Chairman 
and members of the committee, and that is this subject of monopoly. 
I think my record on this subject is pretty clear over the years. 

I have testified I have made many studies and worked i in the field 
of competition and monopoly and I am unequalifiedly against mo- 
nopoly and unqualifiedly against price fixing. 

I think that in many, many aspects our economy is suffering from 
increased concentration of control and increased r igidity : and increased 
monopolistic practices which are contrary to the best interests of the 
American society; and, gentlemen, I have read this record here and 
I have listened to some of the witnesses and certainly read the testi- 
mony of all, and it seems to me that what you have here is an objection 
against competition rather than against monopoly. 

This company, with its size of sightseeing and chartering activity 
last year was approximately half in terms of its volume of sightseeing 
and charter activity of the largest in the group. I don’t see w vhere that 
is an evidence of monopoly. I think that some of the illustrations that 
have been brought in in terms of what might happen in the future are 
perhaps terrifying. but what happens in the free enterprise system 
when you have a new entrant into any area of activity who’s vigorous 
and dynamic and aggressive? Often there are people that go out, 
or often there are people that won’t find it as easy as they did in the 
past, or they have to introduce certain efficiencies or economies or 
innovations. 

But this is desirable. This isa needed characteristic of a free enter- 
prise society. Now if there are evidences, Mr. Chairman—and I say 
this very frankly—that this committee can find in which the company 
is ever engaged in specific kinds of practices designed to provide 
monopoly, then I think those practices ought to be rooted out. 

But in terms of going in and competing, for instance, to get a hotel 
to have facilities in that hotel for selling sightseeing services, when 
you have a company which, it seems to me, has predominated in this 
field for years and years, and had most of the hotels under its hand— 
if there was any evidence of a tendency of monopoly, it would seem to 
me that that would be the manifestation. 

But in terms of entering into this field when somebody breaks 
through, obviously not somebody that is going to be hurt but there 
is going to be some changes, and that appears to me to be what has 
taken place in this particular area. 
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As I see it, I don’t think you have had lessening of competition, 
IT think you have had an increase in competition. Now some people 
say but this is unfair competition. Well, how is it unfair? 

It can only be unfair if the D.C. Transit has certain kinds of direct 
advantages, and I understand the tax provisions are to nullify any 
kind of tax advantages for D.C. Transit relative to private sightseeing 
and other sightseeing companies. > 

And on that score I think there would be then equality of oppor- 
tunity and certain equal treatment. 

Now one might conceivably say but they do have an advantage in 
that they have equipment available. Well, this, gentlemen, I would 
say becomes economically foolish to say that when that equipment is 
idle it ought to stay idle because other people haven’t got that advan- 
tage. 

But they do have the opportunity of engaging in a variety of activ- 
ities, maybe not as varied as mass transit. The D.C. T ransit monopoly 
or the D.C. Transit franchise—and we do have monopoly in public 
utilities, and I don’t think I need to go into why we have monopoly 
in public utilities. 

This is all clear in the cases and the legislation throughout our 
history. But this franchise for D.C. Transit gives them advantages 
exclusively in the mass transit area. Now the fact that the equipment 
is idle during certain hours and is therefore available in my judgment 
is an advantage to D.C. Transit, but I would ask you gentlemen to 
also consider the fact that their wage rates are much higher. 

And I have serious doubts whether their unit costs are lower than 
those of the other enterprises. And these enterprises don’t always 
have the flexibility sometimes that the smaller enterprises have. 

I see no evidence here that the use of the D.C. Transit facilities 
mainly in the off-hours for sightseeing and in charter represents any 
degree whatsoever a threat of monopolistic control in this case. 

I think that only when and if there is evidence that monopolistic 
practices are introduced, that then I think there ought to be real con- 
cern. 

And then I think the action to be taken is in the antitrust area and 
not in terms of precluding the use of equipment which would intro- 
duce and prohibit real economies in use of manpower and equipment. 

A number of cases by the way have been suggested in the various 
hearings here like the A.f:P. case and some of the movie cases where 
companies have used their facilities available for one area of activity 
in related areas to block out competitors. 

I don’t see that there is a parallel in any degree whatsoever between 
the A.d:P. case or between the movie cases or any others in this anti- 
trust field and in this area, and I would certainly share the view of 
some who have said if there is an antitrust case, proceed under anti- 
trust practices. 

I see nothing on this front whatsoever. But I would emphasize 
mainly, gentlemen, and summarize in this way, that from an economic 
point of view this is an industry that needs to diversify. This is an 
industry that needs to diversify if it is going to survive privately, and 
in time even publicly without mass subsidies, because of this situation 
in which they find themselves of rising hourly earnings, rising unit 
labor costs because of limited improvement in productivity, rising 
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fares and rising fares meaning less riders, meaning less revenue, and 
it is a Vicious circle, out of which one must break his way through 
increased efficiency, increased economies, and that requires in my judg- 
ment diversification. 

I would say that it is inconsistent with the whole concept of maxi- 
mum productivity, efficiency of our enterprise system, to insist that 
this equipment and this manpower lie idle during parts of the day, 
because it may hurt some companies by providing vigorous competi- 
tion forthem. That is all of my general statement, Mr. Chairman. 

Mr. Frrepev. Thank you for your statement, Mr. Nathan. 

Mr. Jarman ? 

Mr. Jarman. I have no questions. 

Mr. Friepet. Mr. Bush? 

Mr. Busu. Mr. Nathan, as I understand it you are a consultant 
and economist for the D.C. Transit System ? 

Mr. Natuan. That’s right, sir. 

Mr. Busu. Naturally you are interested in providing all of the 
economies that you can for the D.C. System. Suppose you continue 
with this operation of charter and sightseeing buses, and it increases 
in volume and the others decrease. Then would you say you would 
have a monopoly? 

Mr. Naruan. It would depend, Mr. Bush, as to why were they able 
to increase relative to the decrease of others? I would say there is no 

uestion that if, say, 3 years or 5 years from now D.C. Transit had 90 
percent of the sightseeing or charter business in the District of Colum- 
bia or 60 percent or even 50 percent, I would say then one had to begin 
to look, and look very seriously and carefully as to whether their 

ractices had monopolistic aspects, and whether something ought to 
9 done to change those provisions which permitted it. 

Mr. Busu. Let’s get right to the point here. 

Mr. NatTuan. Yes. 

Mr. Busn. Suppose everyone was out of it but D.C. Transit. 

Mr. Natuan. That would be a monopoly in my judgment. 

Mr. Busun. That would be a monopoly. 

Mr. Naruan. Yes, sir. It would be a monopoly. 

Mr. Busn. And that could happen? 

Mr. Natruan. It could happen, but I can’t conceive of it happening, 
Mr. Bush. I mean why would it happen? Why would these other 
companies go out of business and D.C. Transit take it over? Just 
because they have the off-hour use of equipment that is otherwise idle? 

What advantages do they have ? 

Mr. Busn. This advantage—you know it as well as I—that the 
transit company has personnel they can use to better advantage, with 
power of bulk purchasing which is much greater than the smaller 
companies. I don’t know how far spread your advertising program 
is. Is it only in the city of Washington or how many other cities do 
they advertise it in? 

Mr. Naruan. I understand they have some promotional activities 
outside but I don’t know the figures. Mr. Chalk could give you that. 
I don’t think it is of major magnitude but they do some outside. But 
some——— 

Mr. Busn. Let me ask you this, and perhaps you can’t answer it. 
mpetone charged for your mass transportation in Washington. How 
much is ité 
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Mr. Natuan. 20 cents. 

Mr. Busu. 20 cents. 

Mr. Natuan. Except for schoolchildren. It is 10 cents. 

Mr. Busu. And you have transfers ? 

Mr. Natuan. Yes, sir. 

Mr. Busu. But no extra charge? 

Mr. Naruan. That’s right, sir. 

Mr. Busu. In other words, you can ride anywhere in the city for 
20 cents? 

Mr. Natuan. That’s right, sir. 

Mr. Busu. How does that compare with other cities? For instance, 
Cincinnati? 

Mr. Naruan. I don’t have the records in front of me, but I can tell 
you this: Looking at the analyses and data, Mr. Chairman, an awful 
lot of cities have gone to 25 cents in the last year, two or three, a lot 
of 25-cent cities. 

Mr. Busu. Iam sure that that is correct. 

Mr. Natuan. And I tell you, Mr. Bush, they are not going to sto 
at 25 cents, because the workers are not going to stop at this wage level, 
and 3 years from now they will want more, 2 years from now, 5 years 
from now, because as the standard of living in the United States rises 
the workers in all industries want a share in that rise in some degree, 
whether their industry is more productive or not. In those industries 
where you can increase productivity prices need not rise and might 
even conceivably fall even with higher wages. But in industries where 
your productivity, that is, output per man-hour is somewhat limited, 
there your unit labor cost goes up as our hourly wage goes up. And 
this means higher rates. 

Mr. Busu. The basic income from your operation, of course, is from 
your mass transportation on the D.C. System ? 

Mr. Natuan. That’s right, sir. 

Mr. Busu. And you have that ? 

Mr. Naruan. That’s right, sir. 

Mr. Busu. The other revenue that you get from the charters and 
sightseeing bus trips and all that is really an additional amount of rev- 
enue which shel my experience has really been gravy ? 

Mr. Natruan. Gravy ? 

Mr. Busn. If you didn’t have it you wouldn’t get that revenue; I 
mean if you didn’t have those rights ? 

Mr. Naruan. If you didn’t have the rights in mass transit you 
would’t get the revenue in the other; is that what you mean, sir? 

Mr. Busu. No; I mean if you didn’t have the right to furnish this 
chartered service ? 

Mr. Natuan. Oh, yes; you are right, sir. 

Mr. Busu. It is just an additional revenue. 

Mr. Natuan. That’s right. 

Mr. Busu. That you wouldn’t enjoy otherwise? 

Mr. Narnan. That’s right, and it makes it possible for you to make 
your whole operation more efficient and more economical by using 
equipment that otherwise would be idle. 

Mr. Busu. And the words that you said right there is the reason 
you have an advantage over these other operations. 

Mr. Narwan. But I would say, Mr. Bush, that that is true, that 
the fact that you have equipment that otherwise would be idle, but I 
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would say, Mr. Bush, that if one went in and really analyzed unit costs, 
the advantage would be substantially reduced by the fact that you 
have much higher rates of pay. ; 

Don’t forget that in the sightseeing operation of D.C. Transit they 

ay the same as they do in the mass transit. 

Mr. Busu. I appreciate that, and I can see where you have got addi- 
tional costs, as far as your labor is concerned. But you can utilize 
that personnel much better than these other companies. Perhaps they 
will have days that they will have to pay their men and not get any 
revenue. 

Mr. Natuan. Yes; but the company that does a million dollars 
worth of business here has an advantage over the one that does $30,000 
or $40,000. I mean this is 

Mr. Busu. And you are trying to get some of that ? 

Mr. Naruan. That’s right. And I think it will help them rather 
than hurt them. I don’t see monopoly here at all. 

Mr. Frrepet. Mr. Derounian? 

Mr. Drrounian. Mr. Nathan, how long have you been the econ- 
omist for D.C. Transit ? 

Mr. Naruan. Since it came into being, sir. 

Mr. Derountran. And are you on a retainer basis or a piecework 
basis ? 

Mr. Natuan. Piecework, time. 

Mr. Derountan. And you are not just retained for the purposes 
of this hearing ? 

Mr. NarHan. No, sir. 

Mr. Derountan. Are you a lawyer too? 

Mr. Naruan. Yes, sir. I don’t practice much though. 

Mr. Derountan. Are you the same Robert Nathan who has prac- 
ticed at some times in the past representing people in the District 
here ? 

Mr. Narnan. No, I have never had any tort cases. When I first 
got out of law school I took a divorce case but I have never had any 
other court cases since 1939. 

Mr. Derountan. You are not the same Robert Nathan that is head 
of a political organization ? 

Mr. Naruan. Yes, I am head of the ADA. I was national chair- 
man and still am, yes. 

Mr. Derounran. You made a statement before which would be 
wonderful in theory but I don’t think it has ever happened nor will 
it. You said that perhaps even with higher wages the prices may 
be lowered on D.C. Transit in the future. 

Mr. Narnwan. I didn’t mean D.C. Transit. I just said there are 
some industries, Mr. Derounian, where you can have higher wage 
rates, but if your productivity increases rapidly, you can have lower 
unit costs even at the higher wage rates. But I can’t conceive of that 
in mass transit, no, sir. 

Mr. Drerountan. Can you mention one industry today ? 

Mr. Natuan. That has done it? 

Mr. Derountan. That is the subject of your thesis? 

Mr. Naruan. Actually we have had in the past from 1951 to 1954, 
we did have drops in the durable goods industries prices. You look 
at the BLS wholesale price index and it went down from 1951 to 1953, 
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and wage rates went up during that period. But there aren’t many 
industries that do it frankly. Most industries, even if their wage in- 
crease sometimes is not as great as their increase in productivity tend 
not to reduce prices, maybe even increase them if they can. It de. 
pends on the degree of administered pricing that occurs and their 
capacity to exercise administration in pricing. 

Mr. Derountan. Is it true that you stated that the sightseeing is 
mainly done off peak hours ? 

Mr. Narnan. Largely, yes, sir. 

Mr. Derountan. Do you have any sightseeing done during the peak 
hours? 

Mr. Narwan. Yes, some sightseeing starts at peak hours. As q 
matter of fact, we recently—I had a meeting out there. I serve by 
the way—started, for Mr. Chalk, in dealings with what he calls his 
research and development committees within the D.C. Transit, and 
one of them has to do with the problem of utilization of equipment 
and their man-hours and scheduling, and we have been going over 
this. There are some sightseeing activities which start in the morning 
during the rush hour, but every effort is being made to minimize that 
and push the starting later. But the proportion of equipment that is 
used on overlaps with the mass transit rush hours is quite limited, sir, 
Mr. Drrountan. You would not throw away any business during 


the ae hours for sightseeing, would you ¢ 
Mr. Naruan. I would if it required additional equipment. that 


otherwise was not justified. In other words, let us say that you had a 
certain amount of business and you kept your transit going and you 
had a certain amount of equipment available. 

But additional rush-hour sightseeing that was very insignificant, 
that required substantial additional investment without some reason- 
able return on that investment, I would say we would be better to 
turn the business down. 

Mr. Derountan. If it were profitable you would not turn it down? 

Mr. Narwan. Oh, no; of course not; no, sir. 

Mr. Derountan. You have made very much about the fact that 
this sightseeing is done off peak hours? 

Mr. Naruan. Largely. 

Mr. Derountan. I want to get it straight that your sightseeing is 
not all during off hours and that it might increase during the peak 
hours if it is profitable. 

Mr. Naruan. Yes; it is possible, sir, but I don’t know, I would 

ess, remembering the figures I looked at, I would doubt honestly 
if 5 percent of D.C.’s sightseeing and charter revenues is on peak- 
hour traffic. It is very small. This is a guess, sir, but it is very, very 
small. 

Mr. Derountan. I have no further questions. 

Mr. Friepet. Mr. Nathan, I agree with you, Mr. Chalk is very 
dynamic and has done a very good job with the mass transportation. 
I understand D.C. Transit made $890,000 last year. 

Mr. Naruan. I think 

Mr. Frrepet. Is that right? 

Mr. Natruan. No; I don’t think it is quite that high. As I remem- 
ber the figure is five hundred and some thousand, I believe; something 
over half a million dollars, I believe, sir. 
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Mr. Frrevet. I think the figures will show $890,000 from the state- 


ments made here. su : | 
Mr. Franacan. I will give you the figures in a moment, if I may, 


ir. 
: Mr. Friedel, the net income for the year 1958 was $445,411 exclud- 
ing Montgomery Bus Lines, which usually operates at about even or 
a small loss. 

Mr. Frrepvev. Exclusive of the Montgomery Bus Lines? 

Mr. Fuanacan. Montgomery Bus Lines, a small wholly owned sub- 
sidiary, and in the overall consolidation we include that. 

Mr. Friepex. I might be wrong but I thought the testimony showed 
they paid income taxes on $890,000. 

Mr. Fuanacan. If you add the two figures, income tax and net 
income—— 

Mr. Natruan. This is before taxes. 

Mr. Fuanacan. It would be $890,000. 

Mr. Naruan. That is income before taxes. 

Mr. Friepet. It was brought out that about $150,000 was lost in 
the sightseeing and limousine service. In other words, the D.C. Tran- 
sit System would have made over $1 million before taxes, but they 
lost $150,000 on sightseeing and limousine service, which means that 
the Government lost about $75,000 in taxes, roughly speaking. That 
is unfair competition. The sightseeing and limousine services have 
the advantage because they use the D.C. Transit equipment for their 
advertising, for soliciting hotels all over the country, and for their 
charter service. ‘The sightseeing and limousine service accounts 
should be separate and distinct from the D.C. Transit accounts. They 
are not separate now as I understand it. Has the D.C. Transit Co. 
raised their fares since they have been in operation ? 

Mr. Naruan. They have increased. There has been an increase in 
the fares of schoolchildren from 7 to 10 cents and an elimination of 
the token benefit which was originally less than 20, slightly less than 
20 cents to a flat 20 cents. 

Mr. Friepewt. So there was an increase? 

Mr. Naruan. There was a modest increase. 

Mr. Frrepet. Every time the fares are increased in other cities, 
the companies lose passengers. 

Mr. Naruan. They have been doing very well here. 

Mr. Frrevet. You have not lost passengers in the District of 
Columbia ? 

Mr. Natruan. That’s right. 

Mr. Frievet. They have increased their passengers? 

Mr. Naruan. That is correct, sir. 

Mr. Frrevet. There is nothing unusual about the valleys and peaks, 
because this happens to every transit system in mass transportation ‘ 

Mr. Natuan. That’s right. 

Mr. Frrepet. You also mentioned that they have to pay their em- 
ployees for a certain number of hours each day. Well, so do the other 
sightseeing companies. 

Mr. Naruan. Not the same hourly rates, sir. 

Mr. Frrepet. Maybe not the same hourly rates but they do have to 
guarantee the men 8 hours a day. 

Mr. Natuan. Not in my understanding. 
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Mr. Frievet. I understand that there is one bus company which 
is unionized that guarantees their men a minimum number of hours 
work and pays these men a minimum wage whether they work 8 hours 
a day or not. If the men drive the sightseeing buses for 2 hours, the 
company pays them for 8 hours. The D.C. Transit company has the 
advantage of using the same drivers on the buses and streetcars, 

I was amazed when I heard Mr. Chalk s say he has only 17 vehicles 
actually assigned to the sightseeing operations, but used up to 400 
and 500 vehicles for sightseeing on some days by utilizing the limou- 
sines and transit buses. This is certainly a great disadvantage to any 
other competitive sightseeing company. I think the D.C. Transit 
System and its sightseeing activities should be completely separate, 
Tf 17 vehicles are not enough for the sightseeing activities, they should 
get as many more vehicles as they need, but they should not be allowed 
to utilize the mass transit vehicles. 

Do you think it is fair for the D.C. Transit System to use their 
assets to buy equipment for these sightseeing ac tivities, when firms in 
the sightseeing business only have to buy their own equipment ? 

Isn’t that an unfair advantage? 

Mr. Natuan. Let me answer you. You have asked several ques- 
tions. First of all, about taexs you said in a sense that Uncle Sam 
subsidizes. In our economy any company that makes profits can use 
its profits for whatever it seeks. In other words, if I happened to be in 
business, say I happened to be in the consulting business and let’s 
assume I have a $50,000 profit as a corporation a year. 

I can use that $50,000 to go into building apartment houses if I 

want or to go into a completely different var iety of business, and I can 
lose it if I want to. 

Mr. Frrepvet. So far as income taxes are conccerned ? 

Mr. Naruan. That’s right. In other words, if D.C. Transit wants 
to take its million dollar profit before taxes as a company, which is 
within its allowed rate by the Utilities Commission, by the franchise 
by the Congress and this is its profit within the 6.5 percent allowed 
return that it has the opportunity to earn, it can do anything with this 
money that it wants to. 

This is part of our enterprise system and I don’t see that just be- 
cause it earned that money under a franchise and under a monopolistic 
practice, that it ought to be limited to what it can do with its million 
dollar profit before taxes or the half million after taxes. If it wants 
to go into some other enterprise to risk that million dollars, this I 
think is part of the way our system works and it is desirable, I think. 

Mr. Friepev. Do you think a company operating under a franchise 
should be allowed to try to run the little man out of business ? 

Mr. Naruan. Now, you are asking a different question, Mr. Friedel. 
I think that that is another matter about running them out of busi- 
ness. But as far as risking the profits and taking a chance in any 
other enterprise where they may win or lose on it, I think this is cer- 
tainly desirable. I mean this is how enterprise grows. Now, you come 
to the other side of the problem. This is the question of advantages 
or disadvantages of running out of business. Let me say this gen- 
erally : That there is almost no kind of economic enterprise In America 
wherein new entrepreneurs come in that are vigorous and seek to grow 
where people don’t say they are running somebody out of business. 
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And in some real degree, Mr. Congressman, that the history of 
America is the history of change, it is the history of success and 
failure, it is the history of new enterprises with new ideas, new ap- 
proaches, new economies coming in, and the older enterprises will in- 
troduce efficiencies and economies and stay in and grow themselves. 

Often some of them that can’t adjust do go out. 

This is the characteristic of our enterprise system. Now, so far as 
the advantages are concerned or disadvantages, let’s take a look at a 
few of these. You say that D.C. enter prise can go out and use its 
assets, for instance say to buy equipment. ‘That is true. Itcan go out 
and buy air-conditioned buses, which are very desirable to give our 

eople in their mass transit needs, some facilities that are good, com- 
Fortable, f fast, efficient, safe, and so ‘forth. 

Now, what I am basically saying, Mr. Chairman, is should this 

equipment, because mass transit has the peaks and valleys—and I 

agree with you they have always had the peaks and valley s—should 
they leave that equipment idle for several hours a day, is th ut an ob- 
jective which we ought to have? I say, Mr. Chairman, that is not an 
objective we ought toseek. We ought to do the exact opposite because 
Isay unless something i is done to make this industry more efficient and 
able to really survive by using this equipment in these man-hours be- 
tween the peaks effectively, what we are asking for—and this is not 
purely alarmism but I think it is realistic, that we are faced in my 

udgment with either public ownership of mass transit throughout the 
United States in time or we are faced with subsidies, because as their 

rates of pay go up, as their unit costs go up, as their fares go up, they 
drive people “oft into other methods of transportation like taxis and 

rivate cars, and you are going to find this is an impossible industry. 

So I think that really we ought to seek to try to get this equipment 
used rather than not used. Now, then comes the real key question: 

Does this then provide really unfair advantages to the others? 

Now, Mr. Chairman, this company has been in sightseeing for years 
and years, I mean this company and its predecessors. There were 
figures in the record that this company’s predecessor had $40,000 worth 
of sightseeing business which isn’t right. 

They had a quarter of a million. You look at the figures of Capital 
Transit in 1952, 1953, 1954, 1955, it averaged about a quarter of a mil- 
lion a year. 

Now, through a more vigorous effort and through risking their 
profits they push that volume up to a half million or $600,000, which 
may be today, I don’t know, 10 or 12 percent of the whole volume of 
sightseeing and charter business. 

Now, they had the advantage that you attribute to D.C. Transit, 
Capital Transit had this. Others have but they have not driven the 
competition out because after all, they have costs, they have higher 
wages, they have factors which some of these others adjust to. 

T don’t see that they are driving them out of business. I don’t 
think they are going to, Mr. Chairman. 

Mr. Frieper. Isn’t that the purpose of the reduced fare rates 

Mr. Naruan. To hold the fare rates down from increasing, yes, 
that is one of the purposes, Mr. Chairm: an, to try to help to keep the 
fare rates from going up, because as the fares go up—people sit and 

talk and say but higher f fares hurt the public. I want to say that 
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higher fares hurt the company too, because higher fares drive custom- 
ers away. 

As I said before, this is an industry where we have what we call] 
the elasticity of demand, and when rates go up people move into other 
types of and methods of transport, and you have a vicious circle, 

Higher fares less customers, less customers, more inefliciency, higher 
fares, less customers. 

Mr. Friepet. Do you think it is fair for the assets of the Capital 
Transit System to be invested in real estate and helicopter service and 
I heard a rumor as to taxicabs. I don’t know whether they are going 
into that line or not. I know that the D.C. Transit System would 
oppose anyone wanting to come in on their franchise, and they are 
trying to do the same thing by going in where other people have a 
franchise at Baltimore’s Friendship Airport and Washington National 
Airport. 

They are advertising at the expense of the riding public, making it 
unfair competition. That is the point I think Mr. Chalk really gives 
very good management, but I think he is getting too ambitious going 
into other charter areas. Do you feel that that is fair competition? 

Mr. Narnan. I think it is fair competition as long as you use the 
funds which you have made as profits. Now if you are saying, Mr. 
Friedel, that D.C. Transit were to do a lot of advertising and charge 
it all, charge it all against mass transit in terms of its fare base, and 
so forth, then I would say that is wrong. But with that profit that 
it has at the end of its operations, if it wants to use that to take a loss 
to go in other areas of activity, I don’t see anything unfair about that. 

Mr. Frrepet. How do you feel about these airports where some- 
one else has a franchise ? 

Mr. NatuaNn. But this is a franchise through competitive bidding 
on a contract, and I would say that if you can go in and bid on a con- 
tract and provide better terms to the Government and more revenue, 
and so forth, this is competition. This is different from a franchise. 

Mr. Frivex. The point is this. Can they offer the service at the 
rates that they have been advertising or is this low rate just to run 
out competition and then later on increase their rates? Is it fair for 
them to come in and use the assets of D.C. Transit System, then take 
away the franchise by underbidding or whatever is being done—— 

Mr. Natuan. Underbid? 

Mr. Friepev. Underbid, and at the expense of the riding public 
or the stockholders, and then come along later and increase their 
rates ? 

Mr. Narwan. But there is a big difference, Mr. Congressman, 
between the expense of the riding public and the expense of the stock- 
holder. I would say no at the expense of the riding public without 
any question. But the expense of the stockholder? This is in a 

sense the decision of the stockholders if they say let us take that 
million dollars or $900,000 or one million one that we made before 
taxes and let us go into another enterprise, we may lose that million 
but this is our profits after taxes. 

I think that is perfectly legitimate. Now if, Mr. Chairman, there 
is any evidence that this company seeks to utilize its resources, its 
profits, to undercut, drive somebod out and then put the prices up 
higher, that clearly is contrary to principle. 
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Mr. Frrevet. But we can’t tell until after they drive them out of 
business and then they have the advantage. 

Mr. Natuan. But this is true of every new enterprise. 

Mr. Friepex. I think we can see the handwriting on the wall and 
we want to try to prevent that. 

Mr. Naruan. Well, can you see the handwriting on the wall when 
charter and sightseeing operations goes from say 5 percent of the 
total volume to 10 percent through aggressive promotion? I mean 
this is the question. I honestly and frankly do not see in all the 
records I have read where D.C. Transit has given evidence that it is 
seeking to control and monopolize this whole thing. 

For instance, has it by going into hotels? Here you have had a 
line which has largely dominated the hotels in terms of the right to 
promote sightseeing activities for the residents of those hotels. If 

ou want a monopolistic picture here you have had one company 
that has really dominated this hotel business. 

Now this company, which dominated the hotel business, sees some- 
body come in and say to the hotel, “Maybe we will give you better 
terms, not exclusively, we don’t care if others come in but we want to 

et in.” 

They lost a very small number of hotels and they immediately begin 
to yell, not competition, but monopoly right away and I don’t see 
the evidence of it. 

Mr. Frrepev. I wouldn’t object if Mr. Chalk himself wanted to go 
into the sightseeing business, but not at the expense of the District 
of Columbia, not with the assets of the D.C. Transit System. That 
is my objection. 

Mr. Natnan. Well, I understand your opinion and I say this, Mr. 
Friedel. In a sense I think that this is condemning this industry to 
public ownership or subsidy. In other words, what you are saying 
to this industry 1s “You shall not undertake diverse activities to make 
use of this equipment and manpower which is otherwise idle.” 

Mr. Frrevev. But you could do it in a fair way. What Il am saying 
is this: Any small sightseeing company should be allowed to rent 
D.C. Transit Co.’s equipment at the same price the D.C. Transit Co. 
charges its own sightseeing operation for the use of its buses. Then 
we would have fair competition. 

Mr. Natuan. Well, this business is so contrary—you remember 
the old argument we used to have about ice and coal. The ice com- 
panies ran in the summer and the ice companies had their equipment 
lying idle all winter so they went into the coal business to deliver 
coal. 

This was in the early days. Now in a sense what you are saying, 
you wouldn’t propose that an ice company which decides, “We are 
going into coal” and the coal says “This is unfair competition because 
they use those trucks in the summer for ice, now they are going to 
use them for coal in the winter. We use ours for coal in the winter 
and ours are idle in the summer. Now they ought to rent their ice 
trucks either to us or to themselves at the same rate.” 

In a sense you deny somebody the benefits of ingenuity and entering 
into enterprises which balance off the use of resources. 

Mr. Wuu1aMs. Mr. Bush? 

Mr. Busn. Precisely isn’t this one of the facts here? Isn’t one 
of the important reasons for setting a rate of return on a regulated 
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utility at 6.5 percent or otherwise that such rate of revenue will 
enable the company to continue to attract capital? 

Mr. Natuan. That is one of the purposes. 

Mr. Busu. And stay in business and provide service. Now if 
the company dissipates such earnings, spends them recklessly, as you 
suggest you can do, don’t you think another look should be had at: the 
6.5-percent return? 

Mr. Naruan. Mr. Bush, you are sort of saying a man ought to 
have the right say in the Government to make $15,000 a year as a 
GS-17 or 16 

Mr. Busu. You are an economist ? 

Mr. Naruan. Yes. 

Mr. Busu. You are a consulting economist ? 

Mr. Narwan. I am thinking as an economist. 

Mr. Busn. You ought to be able to answer that “Yes” or “No.” 

Mr. Narwan. My answer, Mr. Bush, is once the provision of the 
franchise which affords them an opportunity to make profit is executed, 
what they do with that profit, whether they take it up in an airplane 
and throw it in the ocean or invest in something very speculative is 
in a real sense their business. 

They have been given the opportunity to earn that profit. After 
that is earned on anything that they want to do, this I think is beyond 
then the purpose and the objective of the franchise. 

Mr. Busu. But in connection with that you get some subsidization 
through tax forgiveness? 

Mr. Natuan. Upto 6.5 percent. 

Mr. Busu. Which brings the unfair situation. 

Mr. Naruan. Up tothe 6.5 percent, sir. 

Mr. Busu. I think there is a grave question there about that. 

Mr. Naruan. I am not sure I follow your question, Mr. Bush, do 
you mean that having been given a franchise and having been given 
say tax forgiveness and a certain rate to give that 6.5 percent, then 
they ought not to be allowed to do whatever they want with that 6.5- 
percent profit. 

Mr. Busu. Oh, no; that is their business. 

Mr. Naruan. That’s right. 

Mr. Busn. They have earned that. 

Mr. Natuan. That is the point. 

Mr. Busn. I wouldn’t deprive anybody of using their profits. I 
think that that is what you have stated. 

Mr. Naruan. Yes. 

Mr. Busn. That is the American way of doing business. But it is 
in the process of receiving this profit that I have a question, and a 
very sincere question. How badly are you hurting these other charter 
systems with the advantages that you have that they don’t have? 

Mr. Natuan. I myself see no evidence of real hurt. I think we 
saw records here where before D.C. Transit went in, in 1956 the volume 
of business in most of these companies was less than it is today with 
D.C. Transit’s vigorous competition. I think the market is growing 
and I think D.C. Transit’s vigorous operations are helping the market 
to grow and I think the others will benefit along with D.C. Transit. 
Mr. Wiutu1aMs. Mr. Macdonald? 
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Mr. Macponatp. I would like to compliment you on a persuasive 

resentation of your point of view, but I still have several questions 
about this tax business on the fuel. which I have never really gotten 
clear and I would like to ask you a couple of questions about. Is the 
motor fuel tax carried on the transit company’s books as an operat- 
ing ese 

Mr. N ATHAN. The motor fuel tax for mass transit operation ? It 
is carried on the books and then if the earnings aren’t up to the 6.5 
percent, then it is written off or forgiven, and ‘then it goes off of the 
operating expense. 

Mr. Macponatp. But that is a part of the thing that is taken into 
consideration in reaching the 6.5- percent return, is that right? 

Mr. Natuan. That’s right, and if it doesn’t make that, then it is 
taken off. 

Mr. Macvonatp. And as I understand it, the present rate base of 
6.5 is $14 million ? 

Mr. NatuHan. Approximately that, yes, sir. 

Mr. Macponatp. Could you tell me how much motor fuel tax the 
transit company will pay if it earns the 6.5 during the next 12-month 
period ? 

Mr. Naruan. I can’t tell you the figure offhand. Mr. Flanagan 
has that figure, if he may answer that, Mr. Macdonald. 

Mr. Franacan. IfI may, sir? 

Mr. Macponatp. Yes, please. 

Mr. Fuanacan. Let me tell you first the Public Utilities Commis- 
sion found in its findings and certification dated November 13, 1958, 
of which a copy has been entered in this record that for the 12 months 
ended August 31, 1958, the tax liability on fuel would have been 
$361,962. 

Mr. Macponatp. That is what it would have been, but my question 
really goes to what did you pay ? 

Mr. FLaAnaGan. We didn’t pay any because schedule 1 of this docu- 
ment which I have just cited shows that under the Public Utilities 
Commission method of calculation the rate of return earned after 
including all taxes, fuel taxes of $361,000, was 4.16 percent. 

Under the franchise as you recall we have the right to try to earn 
6.5 percent. The Public U tilities Commission then shows that the 
deficiency below 6.5 percent return is $288,774. 

Mr. Macvonarp. The thing that puzzles me, to be perfectly frank 
with you—I am not sure that a great case has been made against you 
in any other fields, but in this particular one what still bothers me is 
that. it seems to me that you are using a tax advantage to become part 
of your operating expense and therefore it would also seem to me that 
you never really care if you ever got up to 6.5 percent under the 
present system, because what have you got to win by getting up to 
6.5 percent? 

If you get yourself in a position, that you get up to 6.5 percent, 
you have then got to pay taxes. This is the unfair part, it seems 
to me. 

Mr. FLANAGAN. But not to the same extent, Mr. Macdonald. That 
same schedule 1 goes on to show that if we had paid all of that fuel 
tax, or rather because of being excused from that, the net increase 
on the return was $165,000 so that after giving us credit for all of that 
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tax we were still below a 6.5 percent return by the difference between ing t 


the deficiency of $288,000 and this tax benefit after income taxes, it and ¢ 
has got to be after income taxes, of $165,000, we were still below an Mr 
allowable return by over $125,000. | Mr 












Mr. Naruan. I would just say one word, Mr. Macdonald, if I may, Chal 
You say that there is no inducement for economy, but if, for in- mon 
stance, you end up your year’s operation, and even after you have the 
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tax forgiveness you come out substantially below the 6.5 percent, ay 
wouldn’t it be better for you to earn more and not have the tax for- Mi 
giveness and earn the 6.5? You always, it seems to me, have the M 
inducement to earn more because even with the tax forgiveness now dist1 
they are not earning the 6.5 percent, even with the tax forgiveness, a bu 

Now they could earn—if the company had been able to earn more 


and not have the tax forgiveness, they could have earned at 6.5 percent, adv: 
$900,000. | M 
Mr. Macponatp. We are talking about tax forgiveness. This is 


su 

where it gets confused. oe 
Mr. Naruan. Yes. ‘ 
Mr. Macponap. Because on the one hand you say that voluntarily ts 
in July you offered to pay—— ag 
Mr. NatruaAn. Did pay. cor 
Mr. Macponap. Some fuel tax. thi 


Mr. Natruan. Did pay for sightseeing charter. | ] 
Mr. Macponautp. How much did you pay on that? 





an 
Mr. Natuan. Was it $7,000 for July and August fuel tax you paid n 
on the sightseeing and charter last year ? to 
Mr. Firanacan. No. We calculated that for 1 year it will amount in 
to about $5,000. 
Mr. Macponarp. $5,000. So you pay $5,000 out of a total of | la 
$361,000. | nt 
Mr. Natuan. That’s right. | he 
Mr. Macpona.. Is that right? - 
Mr. Fuanaaan. Yes, but this $361,000 is the tax liability on our 
regular operations, not on our sightseeing operations. We are not ‘ 
forgiven 
Mr. Macponatp. What do you mean by sightseeing? Do you in- | 
clude sightseeing ? 
Mr. Fianacan. Sightseeing and charter, yes. 
Mr. Macponaxp. On that very point one thing I don’t understand 


about this sightseeing and tours charter, which seem to be thrown 
around so that I never know when you are talking about charter and 
when you are talking about sightseeing 

Mr. Fianacan. We combine them. I will give you a simple ex- 
ample. 

If a school group from Massachusetts decides to come down here, it 
will arrange to charter a bus to take care of it and nobody else. The 
bus is placed at its disposal, at the group’s disposal. 

Mr. Macpona.p. I understand that. 

Mr. Firanacan. On the other hand on sightseeing we have a series 
of tours. One might take you down to Mount Vernon. 

Mr. Macponap. I understand the difference between charter and 
sightseeing. I just don’t understand in testimony when you use the 
word as you just did then, sightseeing, I ask you 1f you mean charter 
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and you say yes , but you haven’t said the word charter and I am try- 
ing to clear it up. When you say sightseeing you mean sightseeing 
and charter ? 7 

Mr. FLaAnaGan. Yes, sir. 

Mr. Macponavp. All right. Now the thing that struck me, Mr. 
Chalk has done a great. job acc ording to every vbody and all the testi- 
mony, in increases “and other companies have increased and as Mr. 
Nathan just pointed out that this is a good healthy sign, but isn’t 
it a fact that those charter ar -angements | are made years in ’ advance ? 

Mr. Fuanacan. The charter what! 

Mr. Macponatp. Arrangements. Say there is a high school in my 
district that wants to come down here, wants to stay in a hotel, needs 
a bus. 

Don’t they ask for these arrangements to be completed years in 
advance ? 

Mr. Fianacan. Months, but it may continue year after year. But 
usually the arrangement is made in the fall of the year for the spring 
season. 

Mr. Macponavp. [I was told anyway—I don’t know, I was told, and 
it seems reasonable to me—that they have to make these arrangements 
a good deal in advance, and therefore I am not quite sure that it is 
correct to have the transit company claim, lay claim to increasing all 
this business, when it has been done over a period of years anyway. 

In other words, the advertising you did last month, or 4 months 
ago, I don’t think would be reflec ted in charter work. I will put it 
as a question. The people who are going to have to hire the bus, have 
to hire the bus a year in advance, so what good does the advertising 
in this month do? 

Mr. Naruan. It may help the business this year if there is such a 
lag. The Medford School, Mr. Macdonald, may make their deal with 
a travel agent or somebody a long time ahead. They may make the 
hotel arrangement. That does not mean he makes the bus arrange- 
ment as far ahead as he makes the hotel arrangement. 

Mr. Macponarp. I accept what you say for what it is w orth, but I 
would like to get back to my main point, which is this tax thing. 

Could you tell me what hi: appens 1f you make not only 6.5 percent 
but you make 7. Say your earnings go up to 7 percent. 

Mr. Naruan. Yes. 

Mr. Macnowan. What effect would that have on your tax struc- 
ture ? 

Mr. Naruan. You wouldn’t get any tax exemption at all, and it is 
quite possible that the Public Utilities Commission will bring about 

a suit to reduce the rates in the mass transit, and there would be dis- 
piitin. You might reduce your rates of mass transit. 

Mr. Macponatp. Say you get 6.5 percent. We know what the rate 
base is. 

Mr. Naruan. Yes. 

Mr. Macponaxp. $14 million, isn’t it? 

Mr. Naruan. Yes. 

Mr. Macpvonatp. What if you got up to 7 percent, what is the rate 
base ? 

Mr. Narnan. The rate base is the same, but you are making more 
than you have the opportunity to make, and they can cut rates. 
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Mr. Macponatp. Then what effect does that have on your taxes? 
How would that be reflected in your taxes? Would you pay at the 
same rate? 

Mr. Natuan. You would pay your fuel tax. 

Mr. Macponatp. At the same rate as if you only made 6.5? 

Mr. Natruan. That’s right. ; ; 

Mr. Macponatp. In other words, if you make 6.5, it does not. matter 
whether you make 7.5 or 12? 

Mr. Naruan. You have no further exemption on your tax. 

Mr. Fianacan. The gasoline tax is based on the number of gallons 
used. 

Mr. Naruan. But you would have to pay your gasoline tax if you 
made the 6.5 ? 
Mr. Fianacan. We would pay Uncle Sam more Federal income 
tax. 

Mr. Macponaxp. Then, instead of paying $5,000, you would have to 
pay the $361,000 plus whatever else was used ? 

Mr. Fianacan. Yes. 

Mr. Narwan. The $5,000, by the way, the company has committed 
itself to pay in the sightseeing and charter. It is committed to pay. 
It said it definitely will pay and has made that commitment. ; 

Mr. Fianacan. Yes, sir. 

Mr. Macponaup. That is another thing I was surprised about. 
When I heard that you all had agreed last July to pay the fuel tax, I 
thought that in the agreement that that was a firm commitment, that 
that was a commitment to pay these taxes. 

[ now understand—you correct me if I am wrong—that it is not a 
firm commitment. That if tomorrow you didn’t want to pay it you 
just say, “No, we are not going to pay it.” 

Mr. Naruan. Mr. Chalk will have to speak for himself, but, in the 
many times I have talked to him, he said he will be glad to tell any- 
body he makes a firm open commitment that he will pay it and will 
continue to pay it. 

Mr. Macponatp. Would he have any objections to putting that into 
any legislation that might be written by this committee ? 

Mr. Natuan. This, I think, you should ask Mr. Chalk. 

Mr. Macponaxp. I am looking over your head right at him. 

Mr. Cuarx. May I answer that, sir? 

Mr. Macponatp. Yes; I wish you would. 

Mr. Cuarxk. I would have definite objection on the basis of the 
principle involved, that there is a franchise and a contract. which 
should not be broken by either side. Now, if I waived the right, this 
in effect would be a breach of the contract. However, I am perfectly 
willing on a voluntary basis to waive the tax advantage if this $5,000 
makes a difference, which I don’t believe it does. 

However, I am willing to waive it. But on the basis that it might 
constitute a precedent for a change in a very valuable franchise that 
was granted to the company under circumstances that warranted it, I 
don’t think I should consent to the right being taken away. 

I prefer giving it rather than having it taken away. 

Mr. Macponaxp. I suppose the position of the Federal Government, 
which gave you this franchise, is that you are not giving away any 
right at all. I don’t suppose that this committee accepts your saying 
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that you will pay this gas tax, but that that is merely a waiver of your 
right not to. Ii would seem ‘to me to be so unfair that I suppose you 
would be wise to do something voluntarily that, if left unchecked, 
Congress would see that it was unfair and thereby would put in a law 
to prevel ent it. ; : 

That is why I am asking, while we are going through these rather 
confused hearings, that we clear up the whole thing once and for all. 

It would seem to me that from every aspect you ‘should be made— 
and I don’t mean you, but anybody w ho opel rates should be made—to 
pay the same kind of taxes in this. sightseeing and charter business as 
everybody else in the business, and I ‘think you will agree, won’t you 4 

You look for some special advantage because you are running the 
mass tr ansit. 

Mr. Cuaxk. I seek no advantage, sir; and I don’t believe we have 
any. 

Mr. Macponatp. Then why don’t you agree to pay the same taxes 
that everybody else has to pay ? 

Mr. CHatk. We have agreed to do that. 

Mr. Macponap. Yes; but you have just said that while you agree to 
it, it is a waiver of your rights, and that you don’t want it wr itten into 
any legislation. That is what puzzles me. 

Mr. Cuarx. The only thing that I did say is that as a precedent I 
would not wish an amendment to a contract which has been entered 
into between the U.S. Government and my company. Now, I would 
not consent, as a matter of precedent, to giving away aright or having 
aright taken away from me when this was part of a bargain made with 
the Government. I feel that a bill of that nature would be discrimi- 

natory and confiscatory, and, therefore, it would be taking away a 
right which was given to me under a fair agreement. 

Mr. Macponatp. But the right, by your own admission, is a distinct 
advantage over anybody else in your sightseeing and charter and 
similar businesses, is it not ? 

Mr. Cua. There is never a complete balance of equality in our 
economy, sir, between any two businesses. 

You can’t have and you can’t seek to attain a complete balance of 
equality economically, politically, or otherwise between two persons, 
two companies, or man and wife. 

Mr. Macponatb. Without getting into domestic affairs—this is con- 
fused enough without trying to solve domestic affairs—I think that 
your economist made a very good argument concerning the ice and oil 
people. I think that you Should have a right perhaps to utilize what 
buses you have in the most economical and profitable way possible. 
But I don’t see why you should have an advantage taxwise over other 
people who have to pay taxes that you don’t have to pay, which gives 
you a terrific advantage, even though it only amounted last year to 
$5,000. 

T can see, when and if business keeps increasing at the same levels 
that you pointed out in your graphs, it will be well above the 6.5 and 
you will still keep this advantage by saying, no, you don’t want to pay 
the tax. That doesn’t seem fair to me. 

Mr. Cuarx. It is my thought, sir, that we do have regulatory agen- 
cies. We have the ICC, we have the PUC. We have various segments 
of our administrative body. 
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Mr. Macponatp. Also, from your point of view, you have got 
Congress, which gave you the franchise in the first place ? 

Mr. Cuarx. And whom I don’t expect will take it away if I act 
fairly and do the right thing. 

Mr. Macponatp. I agree too. That is why I should think that you 
would agree to not contest any legislation that would make you pay 
the same taxes that everybody else has to pay in the same business, 

Mr. Cuatx. I respect your right to express that as your opinion, sir, 
We merely differ on it. 

Mr. Macpona.p. It’s true that we differ. I know what I feel and 
I know what you feel. One last question, Mr. Chalk. 

Having done a little homework on this thing since these hearings 
started, I find out now that it has been reported that you are going 
to enter the field in Boston. You remember our colloquy ? 

Mr. Cuatx. May I deny that immediately. 

Mr. Macponatp. Do you remember our colloquy concerning Mr. 
Dana who had written a letter which I could not quite understand? 

Mr. Cuak. May I say that the reporter who wrote that article in 
Boston happens to be in this room and if she will say I stated I was 
going into the Boston area, I think she can clarify that point? 

Mr. Macponaxp. Let’s not have the reporters testifying. I would 
just like to ask you the question, Are you contemplating coming into 
the Boston MTA district ? 

Mr. Cuatx. No, sir. 

Mr. Busu. Are you contemplating going into any other big thing? 

Mr. Cuarx. If you would be more specific, I would appreciate it. 
If you are suggesting geographically or industry-wise. 

Mr. Busu. Any large center? 

Mr. Cuarx. Did you mean transit ? 

Mr. Busu. Yes. 

Mr. Cuatx. Nothing other than this area at this particular moment. 
I have no immediate plans. I have my hands full right now, sir, with 
this area. 

Mr. Busu. I notice you area little evasive there. 

Mr. Cuax. No, I am not evasive. 

Mr. Busu. It puzzled me a little bit with your answer there be- 
cause you must have some thoughts of entering some other cities. 

Mr. Crarx. I feel that growth is important to D.C. Transit Sys- 
tem, and if proper opportunities presented themselves, we would not 
stand in the way of progress. We would choose to run if you would 
politically. We would like to do a good job wherever we go. At 
the moment I have no large city offering me their transit system. 

Mr. Busu. You did try to buy into New York City’s system? 

Mr. Cuark. Yes, that is quite true, sir. This is not the D.C. Tran- 
sit System though. When you say you, are you talking to me in- 
dividually or tomy company ? 

Mr. Busu. You were the spearhead back of it. You would make 
the purchase according to the reports in the papers. 

Mr. Cuaux. There were no reports that I recall that indicated that 
the D.C. Transit System was interested in purchasing the New York 
City subways. 

Mr. Busu. I didn’t say that, I said you. 

Mr. Cuatx. Yes, I, as an individual was an interested party. 
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Mr. Busu. You took the initiative ? 

Mr. Cuax. Yes, sir. 

Mr. Busu. To try to make the purchase in New York City? 

Mr. Cuatx. That is correct, sir. 

(Discussion off the record.) 

Mr. Macponavp. Mr. Chalk, can I just clear up the record ? 

Mr. Cuatk. Surely. 

Mr. Macponap. The article that I referred to was not written by a 
woman reporter. I know that we have no woman reporters covering 
the Boston papers. If there are any I have never met them. The 
article I referred to was published in the Sunday Herald which is a 
very stanch Republican paper at home. 

Mr. Cuax. In Boston? 

Mr. Macponaup. Yes. And it was written by Tom Gerber, who I 
do know and who has covered the hill here for a period of 2 years. 

So maybe we were talking about different articles. 

Mr. Cuatk. Probably so. 

Mr. Macponarp. I ask you again, since you denied the article, you 
didn’t deny you were coming to Boston, I ask you again no matter 
who wrote the article, are you planning to move into the MTA field? 

Mr. Cuatx. No, sir. 

Mr. Macpvonarp. To be perfectly frank I wish someone would 
because the deficit is very high. 

Mr. CuarKk. If that is an offer, I will consider it. 

Mr. Macponatp. Perhaps you can help out. Thank you, Mr. 
Chairman. 

Mr. Witx1AMs. Does anyone else have any questions? 

Mr. Nathan, I’m sorry I didn’t get to hear all of your testimony, 
because I am quite certain that you must have done an excellent job 
in view of the comments that have been made by some of the members 
of the committee. You have done an excellent job in defending the 
position taken by the D.C. Transit Co. 

I have one or two general questions that I would like to ask you, 
not about your testimony necessarily but about the position which you 
have taken with regard to this testimony or this controversy. 

I believe that you were national chairman of the Americans for 
Democratic Action in 1958, were you not? 

Mr. Natuan. Yes, sir. I still am, sir. 

Mr. Wits. I beg your pardon? 

Mr. Natuan. I still am national chairman and will be until the 
fall when the new national chairman takes over. 

Mr. Wiru1aMs. I believe that—well, let me ask you this. Do you 
subscribe to the legislative program of the Americans for Democratic 
Action ? 

Mr. Naruan. I do, sir. 

Mr. WriniaMs. You talk of positions off the committee and so 
forth. 

Mr. Naruan. Not off the committee. We talked mainly of the 
chairmanship of the committee and the question of seniority and the 
question of conference representatives between the House and Senate, 
but not off the committees. 

Mr. Witt1ams. That is probably an unfair question, but I do feel 
that this is a fair question: I have before me a publication of the 
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Americans for Democratic Action entitled “A New Deal for the 
1960’s, Legislative Power for the 86th Congress” which, of course, is 
presently in session. This is proposed by the Americans for Demo- 
cratic Action. Among the recommendations made on page 5 of this 
publication we find the recommendation “C” : “A v igorous program”— 
I am quoting now— 


to eliminate monopolistic practices and other practices which impede price com- 
petition, tightening the antitrust laws if necessary to end domination of key 
industries by a few giant companies. 

Can you reconcile that with your opposition to this particular piece 
of legislation 2 

Mr. Naruan. I honestly believe I can because I believe in that 
principle and I stated before I think monopoly is completely incon- 
sistent with free enterprise, and I devotedly believe in the free enter- 
prise and capitalistic system, and I think that the system will only 
survive if there is vigorous competition. 

I think monopoly is in a real sense a form of socialism. I have called 
it private socialism and I would rather not have any socialism. But I 
think in this particular instance what we have, Mr. Chairman, is a 
company which has done as I said before maybe 5 percent of the busi- 
ness in the field and by vigorous promotional activities and efforts 
has moved up to about 10 percent and it may move up more. 

I would say that if any specific practices of D.C. Transit in sight- 
seeing and charter were in the nature of antitrust, fell in the antitrust 
area or were in the nature of this company attempting to get a monoply 
in sightseeing, I would urge that everything be done to stop that. 

I think that a monopoly i in a clearly competitive area is undesirable. 
Now in municipal transport it is different. 

Nobody would suggest that we run duplicate streetcars up and down, 
put tracks down and have duplicate facilities. This is traditional in 
the utilities with power companies, telephone companies, and so on. 

Mr. Witu1aMs. It is not traditional in sightseeing. 

Mr. Natuan. By not means, and I think that any specific practices 
of the D.C. Transit which are designed to destroy competition and 
give them a monopolistic position I would say ought to be fought and 
ought to be fought vigorously. 

And I would say this to Mr. Chalk and in front of Mr. Chalk. Now 
I honestly do not see here a monopolistic tendency or a practice. As 
I said before, here you have had a company which has almost had a 
monopoly in the hotels, and now another one moves in and does, by 
negotiation with hotels, have the right to sell sightseeing and charter 
facilities to those hotel guests, and the percentage of the hotels that it 
has—pardon me, sir ? 

Mr. Frrepet. But is it fair for D.C. Transit Co. to use its personnel, 
and its assets to further the sightseeing business ? 

Mr. Naruan. If the cost is properly allocated, Mr. Friedel, to the 
sighteeing, I think it is fair. And as I said before 

Mr. Friepex. I am glad you put in the “if.” 

Mr. Narnan. Of course. , 

Mr. Friepext. That is the question. 

Mr. Natuan. But I understand that the Utilities Commission has 
apportioned the costs to sightseeing and charter. Now the problem 
of apportionment is a very difficult matter, of course. There is no 
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uestion about it. But I would say this. You see, the real heart of 
this legislation, Mr. Chairman and members of the committee, goes 
down to what is sought—is to prevent the use of its equipment, its 
facilities, and manpower. In other words, you must not use the equip- 
ment, and there I say, Mr. Chairman, that the purpose of this legis- 
lation it seems to me is designed to render absolutely idle large quan- 
tities of material and some substantial portion of manpower through- 
out the periods of the day when it is going to otherwise be idle. I 
say, that in my judgment, is contrary to e ficienc y and to economy. 

Now, if using those facilities is going to destroy other enterprises, 
that is the real question to be taken into account seriously because I 
would rather have a little more inefficiency in our economy and a little 
more competition. 

But I oe do not see where D.C. Transit’s activities to date 
nor in prospect are really monopolistic or inclined to create monopoly 
in this sightseeing area. 

And I say with all sincerity to you, Mr. Chairman, and members of 
the committee, if I personally thought that I would not state what 
I am stating here today. I don’t see it as a monopolistic practice be- 
cause I am dead set against monopoly. 

Mr. WitxtaMs. I don’t think that quite answers my question but I 
will accept it as being as close as you can get to an answer to the 
question without answering it. 

Are there any further questions? 

Thank you. 

Mr. Naruan. Thank you. I appreciate the opportunity to be put 
on before the others so I can get away. 

Mr. WiturAms. With respect to these other letters which I have I 
think it might be well to insert them at this point in the record, in 
view of the fact that both of these letters have to do with statements 
that have been made in testimony by Mr. Chalk in his previous ap- 
pearances before the committee, in which they question some of the 
information indicated to the committee by Mr. Chalk. 

One of these letters is from Mr. Manuel J. Davis, general counsel 
of W.A. & M. Coach Co. 

The other letter is from Mr. Moe Lerner, president of the Airport 
Transport, Inc. 

If there is no objection these will be received for the record at this 
point. 

Mr. Chalk, we are glad to have you back before the committee and 
we will let you proceed with your statement. 

Mr. Cuaurk. Mr. Chairman, would it be possible for me to hear 
these letters read into the record ? 

Mr. Wiuur1aMs. I think it might be well; yes. 

I think they probably should be read into the record. 

Mr. Clerk, will you read these letters into the record ? 

Mr. WiLttamson (reading) : 

Hon. JoHN BELL WILLIAMS, 
House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN WILLIAMS: I was present during the colloquy which took 

place on Wednesday, June 3, 1959, between Congressman Friedel and the presi- 


dent of D.C. Transit with regard to questions about Friendship Airport. Dur- 
ing that colloquy the president of D.C. Transit made the following statements 
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(and although I am putting these statements in quotation marks, I do not state 
that they are exactly accurate quotations but, rather, that this is the definite 
purport of the context of his statements) : 

1. “We were working with the CAA and making studies of time to and from 
Friendship.” 

2. “We spent about $7,000 and we did it as a public service.” 

3. “Our rate was $2 per passenger, but after all, no one else thought of pro- 
viding this service, and I was the first one to start it.” 

You may be interested in knowing the following facts about these state- 
ments: 

1. Airport Transport, the company of which I am the president, has had a 
contract with the CAA and its successor agency, FAA, for 18% years and is 
the only ground transportation operator to have held this contract. We have 
been in constant touch with CAA officials pertaining to studies on mileage, time, 
ete. between Washington National Airport in Washington, D.C., and Friend- 
ship Airport. Any time they have wanted specific information, we have given 
it to them and we have made available to them our general studies from time 
to time. 

2. As far as the expenditure of $7,000 by Mr. Chalk, it seems to me that it 
is completely misleading to state that this was spent “as a public service.” 
I believe you will find that the money was spent on large newspaper advertise 
ments and placards in D.C. Transit buses and streetcar advertising the serv- 
ice which D.C. Transit was offering for carrying passengers to Friendship. I 
eannot see how it can be categorized as a “public service’ when the money 
was actually spent for aggrandizing D.C. Transit and encroaching in an area 
where it had no knowledge or background and where service was already being 
given. In addition, it would seem to me quite clear that the $7,000 spent came 
from the pockets of the fare-paying passengers on D.C. Transit’s mass trans- 
portation system. It is even more ironical to categorize this as a public serv- 
ice when one realizes that some of the top officials of D.C. Transit actively 
solicited the airline and airport officials for the business between Washington 
and Friendship despite our existing contracts for carrying such passengers. 

3. As far as D.C. Transit being the first one to think of providing or starting 
a service from Washington to Friendship, may I state that for 10 years, ever 
since Friendship Airport was first opened, my company has been providing a 
reliable service to Friendship. Airline Limousine, Inc., of which Mr. Theodore 
Graff is the president, has the contract at Friendship and has been providing a 
reliable service from Friendship. Neither of our companies has ever failed to 
meet a request for service, and both of our companies have contracts with the 
airlines and the duly authorized officials of Washington National Airport and 
Friendship respectively. For 8 years our fare has been $2.50 per passenger and, 
to my knowledge, neither of us has ever received a complaint regarding the 
fare—-a fare which is the only economically feasible fare and which I can prove 
is the only economically feasible fare. 

It is obvious that either D.C. Transit’s president is in error regarding his testi- 
mony or I am in error regarding the statements I make in this letter. I would 
be most happy to have the committee make an independent investigation to see 


which one of us is being accurate, since I am certain of the facts which I have 
stated herein. 


Very truly yours, 
AIRPORT TRANSPORT, INC., 
Moe LERNER, President. 


Mr. WituiaMs. Is that both letters or just the first ? 
Mr. Wiu1amson. Just the first one. This is addressed to: 


Hon. JoHN BELL WILLIAMS, 
House of Representatives, 
House Office Building, 
Washington, D.C. 


DrAR CONGRESSMAN WILLIAMS: I appeared before your subcommittee in be 
half of the Washington, Virginia & Maryland Coach Co., Inc., and testified in 
favor of H.R. 2316 and several other bills covering the same subject matter. 

During the past week representatives of the D.C. Transit Co., Inc., testified 
in opposition to the legislation and during the course of their testimony stated, 
generally, that either due to their advertising program or to the promotion work 


ear 
ter 
met 
yoi 
is 1 
rev 
the 
the 

the 

an 

‘ 


the 
su 


ta 


a eet 


Oe Oe 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 311 


carried on by the D.C. Transit Co., Inc., in the transportation field that the char- 
ter revenue of practically all transportation comanies operating in the greater 
metropolitan area had greatly increased. It is to this general statement that I 
voice the objection of the company that I represent and state that said statement 
is not true. I am taking the liberty of setting out in the attached schedule the 
revenue of the Washington, Virginia & Maryland Coach Co., Inc., for the years 
1955 through April 30, 1959, which figures I am certain can be confirmed through 
the annual statements filed with the Interstate Commerce Commission. I fur- 
ther desire to state that you will note an increase in passenger revenue, but 
that this situation was brought about principally by two reasons: 

First, a fare increase granted by both the Interstate Commerce Commission 
and the State Corporation Commission of the Commonwealth of Virginia. 

Second, an increase in population of Arlington County, Fairfax County, and 
the city of Falls Church, all in the Commonwealth of Virginia, during each 
succeeding year. 

In spite of the increase referred to hereinabove, you will note from the at- 
tached schedule that the charter revenue starting in 1956 continued to fall off 
and this is due primarily to the governmental contract work that the coach com- 
pany lost to the D.C. Transit Co., Inc. The figures to which I refer are set out 
in the attached schedule. 

In view of the fact that I will not have an opportunity to reappear before 
your subcommittee for the purpose of rebuttal testimony, I would appreciate 
your having the contents of this letter and the attached schedule made a part of 
the record of this hearing. 

Thanking you for your courtesies, I remain, 

Respectfully yours, 
MANUEL J. Davis, 
General Counsel, Washington, Virginia € Maryland Coach Co., Inc. 


Comparative statement of gross revenues, charter revenues, and other operating 
revenue for the years 1955 through Apr. 30, 1959, of the W.M. & M. Coach Co. 

















1955 1956 1957 1958 Apr. 30, 
1959 
Passenger revenue---_.-..-.-- -.-----.-----| $1, 998, 189 | $2,076,819 | $2, 138,304 | $2, 222, 416 $799, 986 
Charter revenue. -_-_- da haired nti hilt wit 94, 360 139, 058 134, 570 103, 578 28, 744 
Other operating revenue..............-..-- 13, 375 12, 892 12, 344 22, 333 4,779 
Te eee eb amc 2, 106, 074 2, 228, 769 2, 285, 218 2, 348, 327 833, 509 
Percentage charter_.............---.---.--- 4.4 6. 24 5. 89 4.41 | 4.13 





Mr. Wiiu1ams. Will you permit me to say at this point to you, Mr. 
Chalk, it is quite apparent that we won’t be able to conclude this 
hearing today. 

It is a quarter to 12 now and the question is whether we will be 
able to sit this afternoon and it looks like another appearance for 
you if we can work it out. I think perhaps if you would preter now 
that this has been made a part of the record, you might want to com- 
ment on that after having taken a closer look at these letters at a 
later meeting. 

I think at this point it might be well for the Chair to state for the 
benefit of those who are in the room who may be representing com- 
peting interests with the D.C. Transit that these are the last letters 
of this type giving rebuttal testimony that the committee will accept 
during the time while Mr. Chalk is testifying. 

I am quite certain that some of you will have rebuttal testimony 
which you would like to submit to the committee in the form of state- 
ments, possibly following the conclusion of Mr. Chalk’s testimony. 

After the hearings have been concluded, we will keep the record 
open for a reasonable length of time in order to permit the submission 
of such statements and information as witnesses and others may desire 
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to present which might give the committee some light in this case, 

That is not a blanket acceptance I might say of statements which 
will be submitted to this committee, but rather these statements 
will be inserted in the record at the discretion of the committee itself. 

I think in the interests of all that is perhaps the best way to handle 
the situation. 

I have a second letter which I have received during Mr. Chalk’s 
testimony from the Graylines taking exception to some of the testi- 
mony which has been given by Mr. Chalk. 

I am not going to insert this letter in the record at this point but 
rather I would call to the attention of those who may be representing 
the Graylines the fact that they will be given an opportunity to 
submit any additional rebuttal testimony that they might desire to 
present under the procedure which I have just announced. 

Mr. Chalk, if you would like to proceed as long as you can, you 
may proceed. 

Mr. Cuatxk. Mr. Chairman, may I inquire, I wasn’t quite clear, were 
you intending to continue this, this afternoon ? 

Mr. Wiis. I don’t think we can. I think there is a bill up on 
the floor. 

Mr. Cuauk. My special counsel just had a death in his family, Mr. 
Harvey Spear, and he could not appear today and if this were going 
over until tomorrow he is one of my witnesses who would testify, 
and I was just wondering what the general plans of the hearings 
were. Would they be continued tomorrow if not this afternoon ? 

He will be available tomorrow. 

Mr. WituiaMs. Yes, sir. We will continue tomorrow, and in view 
of the program scheduled for the floor this afternoon the committee 
will not be able to sit this afternoon. 

Mr. Cuatx. Then if I might say so, would it be possible since 
there is only a few minutes left until 12 if I started fresh tomorrow 
morning and was then followed by my counsel ? 

Mr. Wiis. If it meets with the approval of the committee I 
think that is a request that is reasonable. 

Mr. Cuatk. Thank you so much, sir. 

Mr. Wuu1ams. The committee stands adjourned until 10 o’clock 
tomorrow morning. 

(Whereupon, at 11:45 a.m. the hearing was adjourned, to reconvene 
at 10 a.m. Thinraday. June 11, 1959.) 
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THURSDAY, JUNE 11, 1959 


Houser or REPRESENTATIVES, 
SuBCOMMITTEE ON ‘TRANSPORTATION AND AERONAUTICS 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 1334, 
New House Office Building, Hon. John Bell Williams (chairman of 
the subcommittee) presiding. 

Present: Representatives Williams, Harris, Friedel, Moulder, Stag- 
gers, Macdonald, Bush, and Derounian. . 

Also present: O. Roy Chalk, president, D.C. Transit System, Inc., 
and James H. Flanagan, vice president, comptroller, and treasurer, 
D.C. Transit System, Tne. and Harry M. Spear, counsel. 

W. E. Williamson, “clerk. 

Mr. Witt1aMs. The subcommittee will come to order. 

Mr. Chalk, are you ready to go on this morning 4 

Mr. Spear. My name is Harry M. Spear, and I am special counsel 
to Mr. Chalk and some of my oral testimony A covers several of the 
areas that have been the subject of committee questions about the in- 
tent of the bill and the company’s position on some of the charges. 
And Mr. Chalk would like to know if I might go ahead of him today 
because I could put my statement in the record and then he will con- 
clude his and be available for cross-examination. 

Mr. WititaMs. Mr. Chalk is in the process of testifying. The com- 
mittee will be glad to hear you at the conclusion of Mr. C halk’s testi- 
mony. We have interrupted his testimony twice, I believe, to permit 
other witnesses to testify. Mr. Chalk indicated that he was prepared 
to go ahead this morning, and in order to keep this proceeding in 
proper order, I think probably, it would be best to go ahead and hear 
Mr. Chalk, and then if you have a statement the committee will hear 
you at the end of Mr. Chalk’s testimony. 

Mr. Cuatx. Mr. Chairman, if I might say this, for proper presenta- 
tion of my case, and in order to properly question me on the very sub- 
jects that I know you will question me on, it is essential that certain 
information be presented by my counsel, and then I could conclude 
and answer any questions. But there are questions here that I believe 
should be presented ahead of mine. 

Mr. Witu1ams. We would be very happy to have him sit with you 
and answer any questions which you might feel that he was more 
qualified to answer. 

Mr. Cuarx. If you wish it that way I will present his case myself 
first. I think it would be better if he presented it. ; 

Mr. WitiraMs. If you want him to testify— 
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Mr. Crk. I am prepared to present the same information that 
he has. We will have duplicate work. I think if he presented it, it 
would simplify these proceedings and merit a proper evaluation of the 
case. But I am prepared to go forward on his case. 

Mr. Witi1ams. How many more witnesses do you plan to have? 

Mr. Cuarx. This is it, just the two of us, and we will conclude. 

Mr. Spear. As to some of the legislative conferences on the fran- 
chise, I was personally acquainted with, and can give firsthand direet 
testimony, whereas from Mr. Chalk it would be hearsay quoting me 
and my participation in some of the conferences. 

Mr. Wu1aMs. We will be delighted to hear from you at the con- 
clusion of Mr. Chalk’s testimony. So far as knowing the background, 
we can take care of that, too. The Chair participated in that as a 
Member of Congress. 

Mr. Spear. Well, does the Chair wish to hear Mr. Chalk conclude 
his testimony? The point is before cross-examination we would like 
the opportunity of—I will defer for the moment. 

Mr. WituraMs. I didn’t hear you. 

Mr. Spear. I am saying that the real substance of that which we 
proposed today, the thought was, that if I could go on before cross- 
examination of Mr. Chalk that, perhaps, after his concluding direct, 
but before the examination of him on many of these subjects, we 
would save a great deal of time because much of it is in an area of 
evaluation that the committee has been directing attention to. The 
real objective here is for me to go on before the cross-examination 
to save time and to prepare our case completely before cross-exami- 
nation. 

Mr. Wiriu1aMs. Let us have Mr. Chalk proceed and if he reaches a 

oint where the committee is ready to cross-examine Mr. Chalk, I be- 
eee that would be the time for your testimony. 

Mr. Cuaxrx. Very good, sir. Thank you. 
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Mr. Cuarx. At this point I would like to offer in evidence, Mr. 
Chairman, as an exhibit, a comparative statement of the various rates 
charged by different sightseeing tours, including the D.C. Transit 
System. 

Mr. Wiitrams. Do you desire that to go into the record at this 
point ? 

Mr. Cuarx. Pardon? 

Mr. Witu1ams. Do you desire to have it included as part of your 
statement ? 

Mr. Cuatx. I do, sir. 

Mr. WiuraMs. There being no objection, that will be received, 
sir. 
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Comparison of competitive rates to nearby beaches 
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tax of bus 
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D.C. Tra IRs 5 captains inns t= aah biep nari nsiabsainhees<diaetel $72 87 “ 
Line...-.------------------- : 

B & W. Transit - oe 66. 00 a 

‘M. & A. Transit. -----.2..22.. cana = 

wy EE POE OO. cnn ccdansencans eT 66.00 “ 

Atwood Transport. --........-.-------------------------------------------------- 54. 65 37 





Source: Rates as quoted by each company on telephone. 


Mr. Cua.tx. With your permission, sir, I would also like to intro- 
duce in evidence three charts which illustrate the three areas of service 
of the D.C. Transit System operating the regular transit service, the 
suburban routes, the sightseeing routes, and the shopping routes of 
the D.C. Transit System. 

Mr. Wittrams. You request that be made part of the record? 

Mr. Cuatk. I request that the same be made a part of the appendix 
to the record. 

Mr. WitiiAMs. That may be included. 

(The guide charts were placed in the committee files.) 

Mr. Cuatx. With your permission, sir, I would like the privilege 
of reading into the record a copy of a letter directed to Senator Hol- 
land, U.S. Senate, dated January 30, 1957, which would respond to 
the letters which you had read into the record yesterday, the general 
nature of those records having cast doubt upon the interest of the 
D.C. Transit System in the Friendship Airport situation and the 
operation of limousine service as a public service. 

Mr. Wi11ams. By whom is that letter signed ? 

Mr. Cuatx. By myself. 

Mr. Witurams. All right, it may be received. 

Mr. CuHak (reading) : 


Deak SENATOR HOLLAND: In order to determine the issue of time in connection 
with the use of Friendship Airport from various points in Washington, I sub- 
mitted the following request: 

“IT would like you to conduct a series of test runs with the driver of a 
limousine and someone from the traffic department, these test runs are to be 
conducted one each day of the week, not necessarily in the same week, with 
departures from the Statler Hoted and/or Chevy Chase Circle to Friendship 
Airport. The first departure to start about 6:45 in the morning from the Statler 
intended to catch an 8 o’clock airplane departure from Friendship and to bring 
back an 8:30 arrival at Friendship. The same performance should be repeated 
as follows: To catch an 11 o’clock departure and an 11:30 arrive at Friendship; 
to catch a 3 o’clock departure and a 3:30 arrival; to catch a 4:30 departure and 
a 5 o'clock arrival; to catch a 5:30 departure and a 6 o’clock arrival; to catch 
a 7:30 departure and an 8 o’clock arrival, 

“This .series of tests should be conducted at various times to suit your own 
convenience over the next 30 days with very accurate logging by limousine, car, 
or any other method of transportation. All speeds should be kept well within 
the speed limit and a record kept of the speed maintained on various sections 
of the route, dividing the route into, at least, five segments for this purpose.” 

Annexed hereto is their report which I feel might be helpful in connection 
with your inquiry. 

Although I am definitely in favor of the construction of a secondary airport 
to serve the Washington area, I am wholeheartedly in favor of using Friendship 
Airport as a stopgap to a serious inadequacy. 
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I further wish to call your attention to the fact that if a new airport terminal 
building were constructed in the Union Station-Capitol area to provide centra}. 
ized, multiple service covering Washington National Airport, Burke Airport, and 
Friendship Airport a minimum of 5 minutes could be cut from each of the 
timings submitted in the 6-week report referred to above covering the 42 round- 
trip tests, This would mean that the average maximum of 50 minutes could 
safely be reduced to 45 minutes, operating from the suggested new termina] 
area. These times compare favorably with the multiple airport situation in 
New York City, where the limousine trips from the East Side Terminal to La 
Guardia and Idlewild, are scheduled for 40 and 55 minutes respectively, ang 
from the West Side Terminal to Newark for 40 minutes. 

I trust that this information may be of service to you and your committee. 

Yours sincerely, 


O. Roy CHatx. 

Mr. Witttams. Who is that signed by ? 

Mr. Cuatx. That is myself. I submitted it to Senator Holland at 
the time the hearings were conducted. And I said yesterday, as you 
will recall, that I had done this in the public interest at an expenditure 
of approximately $7,000 in order to be of assistance in the problem 
that then existed. 

And then this letter introduced by a representative of the limousine 
system that I denied I did anything right, I respectfully take ex- 
ception is to his denial of the truth of my statement and I offer this 
letter as evidence. 

Mr. Friepe.. Was that at the request of the CAB or CAA? 

Mr. Cuax. This was at the request—it was not at anybody’s re- 
quest. It was my voluntary offer. I have a letter to the CAA which 
is, also, denied by the gentleman who sent that last letter. If you 
want me I will be glad to read that into the record, too, to indicate 
that I attended hearings of the CAA, relating to services from the 
District of Columbia to Friendship, and I sponsored that service be- 
fore the CAA, Mr. Joseph Fitzgerald, Director of the Bureau of Air 
Operations of the CAA, and that was in December of 1956, when the 
hearings were held before the Civil Aeronautics Administration. And 
I appeared and I testified there. And I testified at the hearings before 
the CAA and Mr. Fitzgerald, the Director. 

Mr. Frieper. What I am trying to get at is was that at their re- 
quest or at your own request ? 

Mr. Cuatx. At my own—TI volunteered to appear. That is cor- 
rect. Asa public service. 

Mr. Wiui1aMs. You are offiering this as rebuttal evidence? 

Mr. Cuarx. To the two letters submitted yesterday. 

Mr. Wituiams. Off the record. 

(Discussion off the record.) 

Mr. Cuatk. We should use all of our resources where Friendship 
or Chantilly—at that time they had been discussing Burke—I was 
for an expansion of every airport in this area. And I think that 
makes sense today. I think all of our airports should be strengthened, 
whether it is by limousine or monorail service. I think we should 
support these vital areas of transportation. It is in the interest of 
self-defense and the defense of our country, No. 1, and our own 
defense. 

There was also introduced a letter which seemed to claim that the 
information which I had submitted on the volume of business done 
by the sightseeing companies in 1955 as compared with 1958 was in- 
correct. I again reaffirm and I refer this committee to the records 
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of the ICC for a source for my figures. All of my figures were ob- 
tained from the Interstate Commerce Commission public records, and 
if the letter which was introduced 

Mr. Wuu1aMs. I do not think, Mr. Chalk, that you will find any 
references among the committee members as to that letter. The let- 
ter provided a breakdown which you did not provide for the purpose 
of showing that the charter service had gone down considerably. You 
will get that if you analyze the letter. 

Mr. Cuavk. It is true, if you analyze the facts underlying the rea- 
sons for this it becomes quite evident that they did not have the 
availability of equipment to take on more business than they did 
operate. So whether or not they operated their equipment in charter 
service or in other services, they operated their equipment to the 
fullest extent. So that the total is the real payoff that counts. This 
is the very point that we wished to make in our case. 

We are not out to be in the sightseeing business as such. We are 
out to operate our equipment to the maximum that it can be operated 
economically for the benefit of the company and the riding public. 
And this is the entire point. You just cannot take a little piece out 
of the context and say, “This explains everything.” You must look 
at the whole picture. 

So I say they have taken some parts of these figures and said it is 
not true on this particular point, but it is true on the whole. I say 
we should be interested in the whole picture, not in the little part. 

And I think that brings up a very interesting philosophy. While 
we are talking about it, I might make mention of it. 

This is the philosophy of being interested in the whole public and 
not in a small segment. 

In our American way of doing business, in our American way of 
life, we cannot help everybody. Sometimes you have got to choose 
and sometimes it has got to hurt someone. I think that the test that 
Congress should be interested in and the test that all businessmen 
and individuals should be interested in is the test of the public interest. 

Sometimes what is in the best public interest is not in the best 
interests of an individual. That individual could be myself, your- 
self, or any businessman. 

It is not always whether it is good for an individual. The impor- 
tant thing is, is it good for the general public, if it is the public 
interest. And this situation that we have here in the District of 
Columbia really illustrates that particular point. 

Mr. Witu1aMs. I think that the members of this committee are rea- 
sonably well informed as to their responsibility to protect the public 
interest. 

Mr. Cuark. Iam sure of that. 

Mr. Wiru1aMs. I do not think we need a speech along those lines. 
We are all aware of our responsibility to the public interest. 

Mr. Cuaxk. Of this I have no doubt. I was merely making it a 
matter of record. 

Mr. WituiaMs. Very well. 

Mr. Cuaix. You sometimes find that small groups of individuals 
band together and sometimes they do this in restraint of trade. I am 
inclined to believe that here, too, you have a similar situation. I am 
inclined to believe that here, too, you have a conspiracy in restraint of 
trade which is flagrant violation of antitrust laws. 











322 REGULATION OF D.C. TRANSIT SYSTEM, INC. 


Only 2 days ago I read an article in the Wall Street Journal and 
that article set up facts which indicated that more often the small com- 
panies get together with other small companies in violation of the 
Department of Justice functions in restraint of trade and antitrust. 
More often you have cases where the smaller businesses get together 
than you do of the larger businesses. It seems there have been more 
prosecutions against small business than against big business in re- 
straint of trade. And I claim that in this case—— 

Mr. Wit1ams. Are you referring to a hypothetical case or are you 
charging these small ones here with having done that. Are you mak- 


ing a specific charge which you are prepared to back up with facts, or 


are you using a hypothetical case ? 

Mr. Cuatx. No, I do not think I am using a hypothetical case. It 
is my claim that while we are discussing monopolies— and that was not 
hypothetical—they throw this challenge at me and I throw it right back 
at them, large or small. Gray Lines, I claim is a monopoly and I feel 
that should be clearly looked into. The Airport Limousine Service 
is a monopoly—a clear case of monopoly where they have an exclu- 
sive at the airport, and they won’t even let a taxicab who wants to earn 
a living come into the airport. This, I say, is in restraint of trade, 
if you will. 

And I feel 

Mr. WuiutaMs. Are you charging conspiracy on the part of these 
other companies ? 

Mr. CuHaxk. To the extent that they have gotten together to hurt 
the D.C. Transit System it might well be investigated, sir; yes, sir. 

Mr. Wuu1ams. Do you know whether they actually got together? 

Mr. Cuaxx. No; but I have seen them gathering together outside 
in the halls and talking things over. I have not listened to their con- 
versations, but I have seen them get together right in the halls of 
this hearing room and discuss various aspects. I have not listened to 
them. I cannot say of my own knowledge, but it appears from the 
way they are acting that they are acting in concert. 

Mr. Wiriu1aMs. I would think that such a charge would be rather 
serious. I trust that you know what you are talking about when you 
charge these people have entered into a conspiracy. 

Mr. Cuak. I say it is something that should be looked into. T have 
not said that I have heard them conspire. They talk together, they 
whisper together, and just what they say I do not know. 

Mr. Witu1ams. You are not prepared to make such a charge? 

Mr. Cuark. I am making no charge except the facts as I see them. 
They are talking things over. They, apparently, have some common 
grounds; at least, they feel that—the one thing is that it appears to me 
that they are joining together—they are joining together in support- 
ing this legislation which would hurt the D.C. Transit service. If this 
is proper, then I suppose it is. But I merely wish to point out that if 
they are calling us a monopoly, and they have, what are they when 
they try to exclude others from their field where this limousine service 
will not permit the thousands of taxicab drivers in this city to ap- 
proach the airport and pick up a fare. They say the airport belongs 
tothem. Isthis monopoly? Or is this fair advantage? 

In any event, I think I have covered that point. I expressed my- 
self. I could be wrong. But my opinion should be presented to this 
distinguished committee. 
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I mer ely wish to point out that bigness is not necessarily badness 
It is the abuse of privileges that is bad. And whether that abuse is by 
small business or big business , 1t should be criticized. But, necessarily, 
being big, necessarily having some advantage, necessarily going into 
diversified businesses, into new areas, this is not nec essarily badness. 

If a local department store, say, Woodward & Lothrop wishes to 
open up a branch store in a new suburb where there are small shop- 
keepers presently engaged in business and wishes to fairly compete 
for that business, this is not necessarily wrong, because Woodward & 
Lothrop is a larger store than the small shopkeeper i in that neighbor- 
hood. As long as they and I am not sure they do 
not—lI say that i in an open cuaeabadons market is bad—but as long as 
they do things by the high standards of business, being the largest 
in that area, and maybe t aking away some of the business of the small 

shopkeeper because they are more efficient or they give better merchan- 
dise or they do a better job, this is not badness. That is the point that 
I would like to make. 

We are doing an honest job. We are trying our best to render a 
good service in ' sightsee ing and charter to the general public and we 
are getting more business than we got last year. We deserve that 
business. And we do not say we have done anything wrong to get it. 
And we have no intention of doing anything wrong or hurting a small 
competitor. It is very possible that that small competitor, because he 
may be more efficient than I, that he is more able to do a selling job 
than I, he can get that business right back. W e want him to because 
in an open free market ever ybody deserves a break large or small. 

Mr. Busu. Those were nice words that you just gave us. 

Mr. Cuatk. May I complete my statement? I am not through. 

Mr. Busu. I would like to make this observation. They sounded 
nice, but you are in a position, because of your bigness and your many 
advantages i in many fields of operation to eliminate all of these other 
companies you spoke of a few days ago. You can utilize personnel 
better and can buy parts and equipme nt because of those factors. You 
say you want to keep them in business. As I say, those are fine sound- 
ing words, but talking about keeping them in business when you have 
such a tremendous adv antage, how can you keep them? 

Mr. Cuack. They have a great advantage, in every respect, in labor. 
There is no comparison between the advantage I have—and you can- 
not compete equally. We admit we have fair advantages over com- 
petitors, because we feel we are more efficient and maybe our resources 
are larger than theirs, but they have greater advantages in labor. 
Some of our competitors are as much as 24 to 25 percent below us in 
cost of labor. And this isa very substantial competitive factor. They 
undersell us all day long and make money, whereas if we met their 
price we would lose money. 

Mr. Bus. The record very clearly shows what the differential in 
wages is. 

Mr. Cuatx. Pardon. 

Mr. Busu. The record shows very clearly what the differential is 
in wages. 

Mr. CHaux. Yes. 

Mr. Busu. But in many cases they have their men out there doing 
nothing and they have to pay for them. 
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Mr. Cuatx. More often that happens with us than it does with 
them because they have an arrangement whereby when their men do 
nothing they do not pay them. They have no arrangement such as 
that in most cases with the union. We have that arrangement and we 
do not have that advantage. This is one of the very important points 
of labor advantage that they have over us. They have a tremendous 
advantage. They have undersold us. 

Only recently where if we met their price of $35.49 per mile, we 
would have been losing money, whereas they are making money, 
And they took away—one of our competitors took approximately a 
$130,000 contract because they were able to underbid us. Their wage 
rate is lower than ours, and we cannot compete with them. 

Mr. Busu. You have a large backlog of money to go to in the event 
that you are not making money. 

Mr. Cuark. There is nothing illegal about that, sir. 

Mr. Busu. No; there is nothing illegal about it. I will grant you 
that. But you have that. That 1s a fact. 

Mr. CHatx. Maybe we have more liabilities than they. 
know which way you look at it. 

In any event, 1f I may be permitted to continue with my statement, 
I will be delighted to go back to that subject and give you my opinion. 

If you will permit, I am trying to determine the points that I have 
not covered since the interruption. It will take me a moment. 

Mr. Witu1aMs. You may proceed. 

Mr. Cuatx. There were two final points that I wished to have the 
privilege of clearing up before I concluded my testimony. 

One of them I will assign to my associate counsel here, the question 
of the constitutionality of this particular bill and the various bills 
that have been introduced with it. 

The discriminatory and complexitory and destructive character of 
these bills I will reserve for discussion by my associate counsel, Mr. 
Harry Spear, who will follow the presentation which I have just 
made. 

My final and concluding point is that I think the highlight of D.C. 
Transit’s success in Washington has been its flexibility, its imagina- 
tion, its long-range planning, its ability to innovation and novelty to 
an old business and to do a selling job. 

And might I say in respect to all of these points, no one has a 
monopoly, a small businessman or a large businessman can apply 
imagination and can apply novelty and selling ability to do a better 
job than his competitor. And in this respect, small or large, there is 
no monopoly. 

As an illustration of the type of progress that I think should be 
presented to this record, I would like to refresh the recollection of 
this committee on such items as expenditures, either committed or 
oe for, in excess of $10 million for the D.C. Transit System for the 

enefit of the transit system and the riding public. 

We have already purchased or have on order and will have delivered 
very soon over 300 new air-conditioned buses. This is not a small 
purchase. This reflects the confidence of our company in the future 
of the transit business, bad as it has been painted throughout the coun- 
try. This reflects our desire to do a better job for the riding public 
of the District of Columbia. One hundred of these have already 
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been delivered during the year 1958. Another 100, fully air condi- 
tioned, will be delivered within the next 60 days. Another 100 have 
been ordered and are scheduled for delivery by about March or April 
of 1960, the season just ahead of us. Over 300 vehicles is not a small 
expenditure, and does speak eloquently of our faith and confidence 
in the transit business in the District of Columbia. 

Not only have we purchased new equipment, but we wish to direct 
your attention to the manner in which we have treated the older equip- 
ment. We have refurnished and repainted more than 500 vehicles in 
this city at a great cost to the company, but feeling that a clean bus, 
inside and outside, an attractive bus is a way of selling transit. And 
this has been a part of our expenditures. Some people might say, 
“This is a waste of money. We donot doit. Let them follow the old 
procedure, painting the buses the color of dirt and no one will notice 
the dirt.” Which, incidentally, was the manner in which my prede- 
cessor kept his equipment. 

I will never forget the day when I first walked over to our mainte- 
nance space and I asked the man in charge, “Why do you have such 
a dull, ugly color on your equipment?” 

He said, “We have always painted our equipment the color of dirt, 
so you won’t notice the dirt.” 

I do not believe in doing things that way. I would rather paint 
thehm white so you do see the dirt, and keep them clean and sanitary. 

This is a difference in thinking. This is progressive thinking. This 
is what we have tried to apply in all good faith for the benefit of the 
riding public. We have dieselized many of the older vehicles—ripped 
out the old gasoline engines, and put brandnew diesel engines into 
them at costs, oh, aggregating maybe ten or twelve thousand dollars a 
single vehicle. We have done this by the hundreds. 

We have instituted or suggested new traffic programs which we felt 
were in the best interests of the transit system and the riding public. 

We have rehabilitated and modernized working conditions for our 
employees. In addition to having taken on the extra burden of more 
than a million and a half dollars in a higher pay as compared with 
August 15, 1956, when we took over. 

We have assumed gladly a burden of more than a million and a half 
dollars of more pay, so that our workers in this city, over 3,000 of 
them, have more money in their pockets and can earn a better liveli- 
hood and spend that money right in this community for the good of 
business and for the good of the general public. 

We feel that this has been a very important contribution to the 
general public. 

And we did this, may I say, with the risk that we might lose money. 
This is the way of doing business. When we take risks, whether it 
is for placing an advertisement in a newspaper, to get more business, 
or placing confidence in people by paying them more money so that 
they would do a better job for you and get you more business, either 
way, when you invest in men or you invest in material, you are 
risking money. And if you are risking that money, you are entitled 
to the rewards, if you can get them. 

We have inaugurated such innovations as a shopper’s express. 

We have suggested shelters to be built throughout this city. Here 
is where we do hope Congress would take an interest to help us. We 
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would like to spend our money and build 100 or 200 shelters to keep 
the sun and rain and the sleet off of our good citizens who often must 
stand out in the exposed areas waiting for the next bus or the next 
trolley. We want to spend our money to do this for the benefit of the 
public. I think is would be of great assistance if this committee, 
or any applicable committee of Congress would try to assist us in 
letting us spend our money for the good of the public. We have 
tried now for 2 years to get permission to build these shelters, but 
have run into various objections from an esthetic point of view by 
our good friends in the Fine Arts Commission. I would suggest and 
urge that you help us on that rather than hinder us in our charter 
and sightseeing business. 

I think, possibly, the highlights of the imaginative approach of the 
D.C. Transit System is all rolled up in one new project which we 
have submitted this past week before the U.S. Senate committee 
that was engaged in consideration of a similar bill. In the Senate 
we introduced as evidence of our desire to do a good job, to bring 
imagination and to bring innovation and improvement into the Dis- 
trict of Columbia for the benefit of the riding public, we introduced 
the subject of monorail on an overall basis. And we feel that this 
is the type of transit operation that you gentlemen would want us 
to have. But whether it is monorail, or it is the present method of 
transit, you are still going to have your peaks and your valleys, you 
are still going to need assistance from the other diversified activities 
which we claim are part and parcel of an overall transit picture. 
You are still going to need sightseeing and charter, whether it is 
to help a monorail system or to help a bus transit system. 

And with your permission, I respectively introduce in evidence 
copies of our proposed monorail program for the benefit of the District 
of Columbia, for the neighboring States of Virginia and Maryland, 
and for the people at large, as an illustration not only for the transit 
system of the District of Columbia, but for the transit system in your 
own hometown, for the transit system in your town, which is suffer- 
ing and undergoing the same difficulties that we have here in the 
District of Columbia. We feel that this is the type of thinking that 
should be encouraged, and that bills of the nature that have been pro- 
posed here, which stifle and hinder and impede progress should be 
rejected by this committee. 

Thank you, gentlemen. 

May I ask that this be made available as an exhibit for the record. 

Mr. Witutams. As an exhibit, but not as part of the transcript of 
the hearings. We will be glad to accept it for the files. And quite 
obviously, it will be available for reference at any time. 

Mr. Cuatx. I would like, if I may, to call attention to certain parts 
contained therein, which I think are most important for the record. 

Mr. WuuiaMs. I believe these maps and plans were submitted after 
these hearings were initiated. 

Mr. Cuauk. Yes, but they have been under study now for more than 
a year. 

I would like, particularly to have attention directed to page 3, para- 
graph 3, where I state: 

Special note should be taken of the fact that the overall monorail system in- 
cludes direct service to, from and between the three major airports—National, 
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Chantilly, and Friendship—servicing the Washington-Baltimore area. In addi- 
tion to the servicing of the airports, it should be noted that major military and 
Federal installations, including the Pentagon, CIA, Andrews Air Force Base, 
Fort Meade, etc., will also be served. 

I would, also, like to point out that the monorail system for the 
benefit of this area has very important defense aspects and should 
be considered as a vital part of national defense. 

(The document entitled “Monorail System for Washington, D.C., 
Area Proposed by D.C. Transit System, Inc.” will be found in the 
files of the subcommittee. ) 

Mr. Witu1ams. Does that conclude your statement ? 

Mr. Cuatx. And now, sir, if I may be permitted to have my counsel 
make his statement, I will be available for questioning following his 
statement, 

Mr. Witi1aMs. Your counsel has indicated that he desires to ad- 
dress remarks to the constitutionality of this 

Mr. Cuatx. That is only one of the points. There are many points 
that are very important that I would like him to introduce. 

Mr. WituiaMs. Is there any reason why he should interrupt the 
orderly procedure to permit cross-examination, and let him proceed 
later ¢ 

Mr. Coax. It bears on competitive practices, sir, some of which 
I have brought out, and some of which will be supplemented by Mr. 
Spear’s statement and then you have the overall picture and I am 
still here for all questioning. 

Mr. Wicuiams. The Chair is inclined to keep things in proper se- 
quence. I do not see that what Mr. Spear desires to present will be 
jeopardized in any way by your submitting to questions now and 
permitting him to testify at the conclusion of his testimony; and I 
might add, also—— 

Mr. Cuaxx. I respect your statement. 

Mr. Witu1aMs. He will be available with you to answer any ques- 
tions which you feel should properly be answered by him. 

Mr. Cuatx. If the points that he was to cover are brought up by 
the questions I may refer the questions to my counsel] ? 

Mr. Witu1aMs. That is perfectly all right. 

Mr. Coax. Thank you, sir. 

Mr. Wiuuiams. Mr. Moulder. 

Mr. Moutper. Mr. Chairman, I am very much interested in the 
bills pending before the committee. I am sure that you know. Can 
you tell us, approximately, what percent of the traffic comes from the 
suburbs or outside of the District of Columbia ? 

Mr. Fuanacan. May I answer that? 

Mr. Moutper. Yes. 

Mr. Fianacan. So far as volume is concerned, Mr. Moulder, which 
is one indication, the revenue received from our operation is and per- 
haps, I better give you that for 1958, Maryland operations intrastate 
and a service which runs between Maryland and the District of 
Columbia. We dono business in the State of Virginia except through 
an interline arrangement. I will be glad to put the figures in the 
record right now. 

Mr. Moutper. It seems to me that it is a great inconvenience for 
people traveling to and from the District from the outlying suburban 
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areas to be compelled to buy two tickets, to deal with two different 
companies, when most transportation needs, I believe, come from out- 
side of the District to and from the District. 

Mr. Cuatx. I am inclined to believe that you are correct, sir. 

Mr. Wi1aMs. We will be glad to have Mr. Flanagan pull a chair 
up there and sit with you. ,; 

Mr. Cuatk. May I say that it would be rather difficult for us to 
determine just how many passengers originate out of the District, 
which appear to us to be from within the District, but they have come 
by other means. This could be by competing bus, by automobile, 
where they come right into town and then take your vehicle. My 
best guess would be that about 50 percent of the traffic does originate 
in points other than the general areas of the city. But this, I must 
say, is a guess because it is hard to determine. 

Mr. Movtper. I have the idea that this whole area in the future, 
for distance of miles, should be considered one area for transportation 
purposes. I wondered if your company has been considering plans 
along that line. 

Mr. Cuatx. Yes, sir; we are. Asa matter of fact, the plan which 
we have submitted, the monorail plan does encompass that type of 
thinking areawide rather than limited to the District of Columbia. 

Mr. Moutper. That is all. 

Mr. WuuraMs. Mr. Bush. 

Mr. Busu. I have no questions. 

Mr. Wiiu1ams. Mr. Friedel. 

Mr. Frrepev. I want to compliment you for the good job you are 
doing for the riding public with the D.C. Transit System. I think 
you have had good management, new equipment and you have in- 
creased passenger use by this, while other lines are losing passengers. 

You have also had good labor relations. All of that is fine. 

I want to keep to what is in the bill. 

In section 6 as I read it, and I will repeat it: “The corporation is 
hereby authorized with the power to engage in special charter, or 
sightseeing services, subject to compliance with the applicable laws 
and regulations of the District of Columbia. And of the municipali- 
ties or political subdivisions of the States in which such service is 
being performed and applicable to the Interstate Commerce Act and 
rules and regulations prescribed thereunder.” 

As I see it, this does not refer to limousine service. That is the 
point I want to make. 

Mr. Cuaux. May I clarify that, sir, if I may? 

I think that the bit of confusion that seems to be in your mind on 
this point can be clarified by this simple statement. There is no re- 
striction on the type of vehicle that we are permitted to use. Mass 
transportation means taking people from point X to point Y but it 
does not say you take them by any particular type of vehicle. Any 
vehicle that conveys persons from one point to another can be a mass 
transit vehicle. So whether we are taking them by limousine or by 
bus, we conform to our rights to carry people, we are not in violation 
by the use of the limousine. 

Mr. Frrepeu. You are chartered, by an act of Congress, giving you 
ihe right to handle the transit system. 

Mr. Cuarx. I didn’t get that question. 
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Mr. Frreve.t. The Congress gave the D.C. Transit System the 
charter to provide mass transportation, is that correct? 

Mr. Cuatk. They gave us the right as is set forth in the franchise. 

Mr. Frrevet. In the franchise? 

Mr. Cua. Yes. 

Mr. Frrepev. For instance, at Se airport, in Maryland, we 
have a man who has been operating the irport Limousine Service, 
for the past 10 years. He has an agreement with the city of Balti- 
more, does he not ? 

Mr. Cuacx. I think I would like to clear that up once and for all. 
We are not presently operating any regular service between the Dis- 
trict of Columbia and Friendship Airport. If we were requested on 
call by anyone, including yourself, to operate and if it were legally 
permissible we would be delighted to do so, but we are not presently 
engaged in any regular service to Friendship Airport. 

Mr. Friepet. You are not? 

Mr. Cuax. No, sir. 

Mr. Frrevet. Do you intend to? 

Mr. Cuax. If we are permitted, we would like to. As a matter of 
fact, our monorail project clearly says 

Mr. Frrepev. I am referring to a letter I read into the record yes- 


terday dated June 5 signed by Moe Lerner of Air Transport, Inc. 
On page 1, it says: 





Air Transport, the company of which I am the president, has had a contract 
with CAA, and its successor agency FAA, for 1814 years and is the only ground 
transportation operator to have held this contract. We have been in constant 
touch with CAA officials pertaining to studies on mileage, time, etc., between 
Washington National Airport in Washington, D.C., and Friendship Airport. Any 
time they have wanted specific information, we have given it to them, and we 
have made available to them general studies from time to time. 


But now paragraph 30, page 2: 


As far as D.C. Transit being the first one to think of providing or starting 
a service from Washington to Friendship, may I state that for 10 years, ever 


since Friendship Airport first opened, my company has been providing a reliable 
service to Friendship— 


I can attest to this, you can get a limousine or bus out of Friendship 
Airport any time, any hour— 


Air line Limousine, Inc. of which Mr. Theodore Graff is the president, has the 
contract at Friendship and has been providing a reliable service from Friendship. 

He has a contract there. 

At the present time, the D.C. Transit System is diverting its assets 
for sightseeing and limousine service. In doing this, you can drive 
this man out of business. When he started 10 years ago, he had 
very little passenger service. Now with jet passenger service picking 
up; his business is much better. You want to come into Friendship 
now and hurt his business. Your franchise was gven to you to 
operate mass transportation. Is it fair for the D.C. Transit Co. to 
use its assets to go into limousine service at Friendship Airport? 

Mr. Cnarx. As of this moment, I am doing nothing along the lines 
that you have suggested, sir. I am not operating to Friendship, and 
so on. However, I do reserve the right on a contract to bid for 
when, as and if I should be invited or it appears that the general 


public or any other member of the transportation industry is invited 
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to bid on a contract to operate limousine, bus, monorail or any other 
service to Friendship Airport. If I am welcomed there, if the 
authorities of Maryland would like our services, we would be delighted 
to bid fairly and openly with no advantage to the D.C. Transit System. 
So I claim the right to bid on it when, as and if you want it, repre- 
senting Maryland. 

Mr. Frrepex. I just met Mr, Lerner for the first time, but I think 
that at the present time we are getting very good service, and I think 
that whoever is providing this service should be protected. 

Mr. Cuaxx. If I might conclude on that one point. This smal] 
business that you are so concerned with, we are not going to make an 
illegal entry to try and hurt him. He is presumably a friend of 
mine, belongs to my country club, lives very well, and I would not 
belabor the point of being sorry for his financial standing. 

Mr. Friepev. I am not doing that. The only thing I want to bring 
out is he was there in the lean years. Friendship Airport has been 
in the red for many, many a year. He was one of the pioneers there, 
He went in there when he was taking tremendous losses. Now it is 
getting up in business. 

Mr. Movutper. I want to say that question will be determined by 
the Public Service Commission or the authorities in the State of 
Maryland in granting the certificate. 

Mr. Cuarx. Exactly, sir. 

Mr. Moutper. For them to operate. 

Mr. Cuatx. We could only be there with their approval. 

Mr. Frrepet. No more questions. 

Mr. Wittrams. Mr. Derounian. 

Mr. DerountAn. No questions. 

Mr. Wittrams. Mr. Macdonald. 

Mr. Macponatp. We have been over most of this ground. I would 
like to say at the outset this seems to be the windup of your testimony. 
It would appear to me that whatever you do within your legal rights 
you should be permitted to do. The thing that bothers me is that I 
have a feeling that we have never been able to pinpoint it—I haven't 
been able to—that the advantage you have running the D.C. Transit, 
that this advantage has given you an opportunity to utilize it in other 
fields which you intend to take advantage of. I am referring speci- 
fically to your additional capacity and the gasoline tax, et cetera. 
And so I would like to ask you for the last time concerning the gaso- 
line tax, isn’t it a fact that it is to your advantage to operate in such 
a way that you do not let it get up to the 614 percent return; and if 
that isn’t so, I would like to hear your explanation to me why it is to 
your advantage to have to pay taxes. 

Mr. Cuaux. If I just wanted to stand still just the way I am, 
regardless of tax advantage, if I did not want to make any more 
profit, this statement of yours would, possibly, be applicable, but as 
long as it is the desire of my company to make more profit for its 
stockholders, the tax advantage which, incidentally, I waived insofar 
as sightseeing is concerned 





Mr. Macponaip. Which one of the various companies that you 
head up do you refer to? 
Mr. Cuatx. The D.C. Transit. 
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Mr. Macpona.p. I can see where one company can be earning and 
within another one of your companies it might not be doing it. 

Mr. Cuatk. I am referring to the D.C. Transit System of Dela- 
ware, the parent company of the D.C. Transit System of Washington. 
There are no other stockholders, other than the D.C. Transit System 
of Delaware. 

Mr. Macponap. How is this stock held ? 

Mr. Cuatk. All of the stock of the D.C. Transit System of Wash- 
ington is held by the D.C. Transit System of Delaware. 

Mr. Macponautp. Who are the stockholders of the D.C. Transit 
System of Delaware? ; 

Mr. Cuavk. The stockholders are members of the public, and 
Trans Caribbean. 

Mr. Macponatp. And who is Trans Caribbean Airways? 

Mr. Cuan. They are a public company where members of the 
public, including myself, if that is the point that you would like to 
make, are stockholders. We have in each case approximately 2,000 
stockholders of each of these 2 companies. 

Mr. Macponaxp. Will you repeat that ? 

Mr. Cuak. In each case of Trans Caribbean Airways and the case 
of D.C. Transit System of Delaware, both are public corporations, 
and in each case, my guess is that we have approximately 2,000 stock- 
holders in each of which I am one, and my wife, as well as others. 

Mr. MacponaLp. What was that you said about—what do you and 
your wife hold in these companies as compared to the other 1,999 
stockholders ? 

Mr. Cuaxx. I would say that in Trans Caribbean we hold 60-odd 
percent, maybe around 66 or something like that, about 60-odd per- 
cent, and in D.C. Transit, I and my wife own 1.2 percent of D.C. 
Transit System of Delaware, of the group that is publicly held. 

Mr. Macponap. In other words, you own less than—— 

Mr. Cuatk. Less than 2 percent. Trans-Caribbean owns 85 per- 
cent or 86 percent of D.C. Transit of Delaware. 

Mr. Macponatp. And you divide yourself into—you owning shares 
in the Trans-Caribbean that then holds shares of the Transit and say 
that you only—— 

Mr. Cuatx. They are two separate entities. 

Mr. Macpvonatp. I understand that. We do not need to go into that 
picture. What I am trying to find out is how much do you as a stock- 
holder in the controlling company own of the transit company. 

Mr. Cuarx. If you would like to say that my two-thirds ownership 
of Trans-Caribbean would give me two-thirds of 85 percent, I would 
not quarrel. In effect, I would say then I would own about, indirectly, 
derivatively, about 48 percent of D.C. Transit. 

Excuse me, my arithmetic is wrong for the moment. I would own 
two-thirds of 85 percent. Two-thirds of 85 percent, whatever that 
figure would be. 

Mr. Macponatp. You have a lot of counsel with you, let them figure 
it out. 

Mr, Cuatx. I am about 50 percent. I was correct: in my first state- 
ment. 

Mr. Macponatp. So you own 50 percent ? 
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Mr. Cuatx. Derivatively, if you looked at it that way, I would 
own about 50 percent of D.C. Transit, in addition to the 2 percent 
which I own directly. ! 

Mr. Macvonap. Well, the thing that is disturbing to me in this 
setup is that I can see, I do not say it is happening, but I can see the 
possibility that in certain charges that you might have as operating 
expenses for one company, that the bookkeeping, et cetera, would get 
so involved that no one, including our Public Utilities Commission 
here, would be capable of dealing with it without expending a good 
deal of the taxpayers’ money. 

Mr. Cuatk. Mr. Macdonald, let me allay ys fears on that subject. 
We have the most diligent representative of the District of Columbia 
in our place supervising and auditing every voucher that is issued. 

Mr. Macponap. How long has he been in there? 

Mr. Cuatx. I would say he, or his predecessors, have been doing 
that for maybe 100 years in the District of Columbia. This has been 
the way the Public Utilities Commission has 4 iaety the operations of 
the transit system. It is well policed. I could not do as well a job if 
I were sitting there myself. 

Mr. Macponatp. Mr. Chalk, after sitting through these hearings, I 
think you underestimate yourself continually. I think you have done 
a fantastic job in many respects. 

But what I am talking about, am I correct then that there is a feel- 
ing within the PUC itself that this thing should be policed more 
alertly, raore closely ? 

Mr. Cuax. No, it is policed, not only by the direct representative 
of the Public Utilities Commission in there, but the entire legal de- 
partment of the Public Utilities Commission. And Mr. Harrison is 
right in the room right now, the directing man of that legal depart- 
ment. He even questions the legality of every single expenditure. 
He makes certain, and this is not intended as a reflection on what we 
are doing, but this is the way it has always been done, and it is their 
duty, and properly so, to watch every expenditure. The point I am 
trying to make is we are well watched right now. There is nothing 
that could be added to it to make it more effective. 

Mr. Macponatp. From whose point of view ? 

Mr. Cuatx. And incidentally, Price Waterhouse, who are our in- 
dependent auditors, also police us, because they are a very responsible 
organization and they place their signature on our statement every 
year. 

Mr. Macponarp. Well, not to interrupt you, Mr. Chalk, but is that 
the company who had a representative testify 

Mr. Cuatx. That is correct, that was Price Waterhouse. 

Mr. Macponaup. And who did not understand, on a direct inquiry 
from me, anything about your tax structure? He, although sup- 
posedly responsible for it, had to turn to Mr. Flanagan to find out 
how much was being paid on this gasoline tax. So I take it with a 
little grain of salt, how diligently Price Waterhouse is protecting the 
public interest. 

Mr. Crarx. May I clarify that, sir? The gentleman that you had 
here was a senior partner in Price Waterhouse, and you asked him a 
detail that any of his men could have answered. But he is the senior 
partner, and he was not prepared for the detail that you asked. But 
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believe me, they have a big staff, well able to answer every question 
you could put to them. 

Mr. Macponatp. I do not want to get any further afield, Mr. Chalk. 
You are one of the best witnesses I have ever heard, but once I start 
getting off a point with you I find myself discussing everything but 
the Boston Red Sox, which is all delightful, but does not really have 
too much to do with the hearing. 

Mr. Cuatx. I would like to get on that subject, sir. 

Mr. Macponaup. Yesterday I asked you concerning the fact that 
you had volunteered to pay tax money on the gasoline. Now what 
phase of your operations have you paid gasoline tax on ? 

Mr. Cuatk. On the sightseeing phase. 

Mr. Macponap. Does that include charter ? 

Mr. Coax. Yes, sir. 

Mr. Macponap. Does that include, not the sightseeing charter, but 
the charter to the Pentagon or other governmental agencies? 

Mr. Cuax. It does not include the contract work. The contract 
work is excluded. 

Mr. Macponatp. Don’t you charter buses for the Department of 
Defense ? 

Mr. Cuatx. That is not charter work, that is contract, military 
contract. 

Mr. Macpvonatp. All right. So when you say sightseeing, you 
mean sightseeing and charter ? 

Mr. Coax. Sightseeing and charter. 

Mr. Macponatp. You have paid tax on that? 

Mr. Cua.k. Yes, sir. 

Mr. Macponatp. You say you have done that voluntarily ? 

Mr. Cuak. Yes, sir. 

Mr. Macponatp. How much did this amount to? 

Mr. Cuatk. Approximately $5,000 per annum. 

Mr. Macponatp. And if you did not have this tax benefit rebate, 
without getting up to your six-and-a-half, how much would you have 
had to pay ? 

Mr. Cuatk. May Mr. Flanagan answer that for the sake of accu- 
racy ¢ 

Mr. Franacan. Mr. Macdonald, we discussed it a little bit yester- 
day. The findings and certification dated November 13, which are a 
part of this record, show on schedule 1 that if we had made 614 per- 
cent for the 12 months ended August 31, 1958, after including all gaso- 
line taxes, the amount of such fuel tax 

Mr. Macponatp. I cannot hear you because there is a little con- 
versation going on here. Can you speak up a little? 

Mr. Fianacan. Schedule 1 attached to those findings and certifica- 
tions show, and this is a calculation made by the Public Utilities Com- 
mission staff, that if we had made 614 percent during the 12 months 
ended August 31, 1958, after including all fuel taxes, such fuel taxes 
would have amounted to $361,962. 

Mr. Macponatp. So actually what you say yourself is the difference 
between $360,000-some-odd. and $5,000 by not making a 614-percent 
return, isn’t that correct? 

Mr. Fianacan. No, it would be to our advantage, Mr. Macdonald, 
to make more money. We hope we do. As a matter of fact, I per- 
sonal] y—— 
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Mr. Macpona.p. It is to everyone’s advantage to make more money, 
but there are various way of doing it. I quite agree that everyone 
wants to make money. I am asking you, don’t you make more money 
by not making 614 percent ? 

Mr. Sprar. Mr. Macdonald, if I might, sir, I was going to dwell on 
this point briefly in an analysis of parts of our franchise that you had 
asked some questions about earlier. 

On this point, the way section 9(b) reads, we have a gas tax exemp- 
tion only when we have not made 61% percent. 

Mr. Macponaxp. Right. 

Mr. Spear. And we were, on the PUC’s basis of accounting, $288,- 
000 away from making 614 percent. 

Mr. Macponatp. Right. 

Mr. Spear. And none of the figures, even of the PUC, of alleged 
losses in 1958, and we do not admit they are there, and they are not 
there this year, but even their figures did not come anywhere near 
$288,000 of alleged losses so that there would have been, even in that 
case, no approach to paying the gas tax whether we had a loss or not. 

Mr. Macponatp. Isn’t this arrived at after you deduct what you 
call operating expenses? : 

Mr. Spear. No, sir. If your question is do they deduct the alleged 
loss, no. 

Mr. Macponaxp. I am not talking about that. In arriving at your 
614 percent 

Mr. Spear. Yes. 

Mr. Macponap. You take as a credit for the rebate all your oper- 
ating expenses ¢ 

Mr. Sprar. Yes, sir. 

Mr. Macpnonatp. Right? 

Mr. Spear. Yes, sir. 

Mr. Cuarxk. Except the $5,000 that you are talking about. That is 
the point you are driving at. 

Mr. Macponaup. Yes. In your parlance, $5,000 is not even half a 
drop in the bucket. 

Mr. Coax. I say, we do not take credit for it. 

Mr. Macponatp. That is very charitable of you. Therefore, why 
isn’t it to your advantage to have as many operating expenses pin- 
pointed to this transit company whereby, by having more operating 
expenses, the less chance there 1s you have to pay gasoline tax which 
amounts to a good deal of money ? 

Mr. Spear. I think the point the Congressman is making, if I 
understand it, is as long as we are nowhere near making 614 percent, 
we might as well have losses, and it will come out of tax money. 

Mr. Macponatp. Right. 

Mr. Srear. And I think the answer is, it is just the opposite, that 
until we get within shooting range losswise of 614 percent, the losses 
do not help us on the taxes. It would help us if we were making 

$700,000 a year 614 percent with, say, $8,000, and we had a $200,000 
loss. That is the hypothetical circumstance I think the Congressman 
has in mind, where 614 percent is $800,000 we are making apart from 
the loss $700,000 and we have a $200,000 loss. I am sorry. We are 
making $700,00 after a $200,000 loss, so that had we not had the loss 
we would make $900,000, thereby being $100,000 over the allowable, 
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thereby paying gas tax of $100,000. Isn’t that the question that the 
Congressman has in mind hypothetically ? 

Mr. Macponap. That is the circumstances I have in mind. 

Mr. Srear. Yes. ‘The answer is, in the first place, that we have not 
come within the shooting range yet of that figure, but secondly 

Mr. Macvona.p. But if you keep having more and more operating 
expenses, you are never going to come within the range. 

Mr. Spear. That is, we are $288,000 away now, and the total loss, 
even on their bases, is less than $200,000. 

But if I may, Mr. Congressman, Mr. Chalk’s testimony has been 
in the past that he hopes to go beyond $800,000 to pay the tax to get 
way up above it, a million, a million and a half, two million. He has 
not set any limit on his sights. And when he does, he will pay his tax, 
because for every dollar of tax he pays in the way of gasoline tax, 
he will be making that much more profit on top of it. And he does 
not limit himself, in other words, to the theoretical $800,000—614 
percent. 

Mr. Macponavp. And this is the same money that you referred to, 
Mr. Chalk, in your testimony this morning as our money being spent 
from—that actually is the stockholders’ money that is being taken 
into consideration as operating expenses; is that right? 

Mr. Cuax. As long as it is still private enterprise; yes, sir. 

Mr. Movutper. Will the gentleman yield? 

Mr. Macponaxp. I yield. 

Mr. Mouuper. Do you use the same process in arriving at what is 
maintenance and what is improvement in making tax returns? 

Mr. CHALK. We naturally conform to whatever the rules are. I do 
not know which—— 

Mr. Moutper. I mean, the same formula is used as to whether or not 
you reach the figure of 614 percent as is used in making out income tax 
returns ? 

Mr. FLanaGAn. Maintenance expenses; yes, sir. 

Mr. Moutper. As far as maintenance, distinguished from improve- 
ment ? 

Mr. FLANAGAN. The accounts are entered on our books in accordance 
with the prescribed system of accounts. 

Mr. BusH. Will the gentleman yield ? 

Mr. Macponap. Yes. 

Mr. Busu. Isn’t it a fact that if you were to increase your profits 
above the 6, 614 percent, very materially, you would have a rate case 
on your hands? 

Mr. Cuark. It is possible; yes, sir. Yes, you are quite right, sir. 

Mr. BusH. Sure. You would get right back 

Mr. Cuatx. They control us and bring us down to size if they 
want. 

Mr. Spear. May I also address Mr. Macdonald, if I may, in further 
answer to his previous question ? 

Mr. Chalk testified earlier in these proceedings, some weeks ago, 
Mr. Macdonald, that when he gets to the point where he has reached 
614 percent, if the PUC permits him to do so, and if consolidated 
operations otherwise show profits so that he is above it, he would then 
stipulate that besides paying the $5,000, he would agree not to take 
advantage of that tax refund on the theoretical return, that the Con- 
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gressman was asking about so long as his competitors in that same 
industry did not have an exemption also. 

Mr. Macponaxb. Beyond that, I wanted to ask you Mr. Chalk— 
yesterday, Mr. Chalk, we discussed the fact that you voluntarily were 
paying this tax but that there was no provision in the law that you 
had to. And I asked you, didn’t you feel that you should be subject 
to the same laws as everyone else, and you said, “Well, not exactly,” 
and although it was not the money involved, it was the principle of 
the thing, if I am paraphrasing your testimony of yesterday correctly. 
And in answer to a further question, you said that the main reason was 
that you did not want to change the terms of the contract as your 
main ground, 

I ask you, don’t you think it is changing the terms of a contract to 
go in and ask for a subsidy for carrying school children? Wouldn’t 
that change the terms of the contract you are operating under? 

Mr. Cuatx. The school fare law is a separate law; it has nothing 
to do with this. 

Mr. Macponaxp, It certainly has everything in the world to do 
with it. 

Mr. Cuatx. I will be delighted to discuss the school fare law at 
length with you, sir. 

Mr. Macponap. I am just asking you a question. Don’t you think 
going in to ask for subsidy to haul schoolchildren—and by law you 
have to take them at half rate, half of the adult fare; isn’t that correct? 

Mr. Cuaxx. That is correct, sir. 

Mr. Macponaxp. And that is one of the things you took when you 
took this franchise? 

Mr. Cua. Yes, sir. 

Mr. Macponatp. That was one of the terms of the franchise, and 
you took it. And yet, even though you say you are against changing 
the terms of the franchise, yesterday you told me, which is why you 
did not want to pay the tax esi. J What is the difference 
between changing the terms to pay a tax or changing the terms to 
get a subsidy for yourself? 

Mr. Cuarx. I think that if you will read the record, sir, I did not 
say—I did not put it this way. I think I said that I am against the 
precedent of this franchise or contract being changed so it would take 
away one of my rights. 

= MacponaLp. Well, that is one thing that we ought to under- 
stan 

Mr. Cuax. Because it would be depriving: 

Mr. Macponap. Just a minute, Mr. Chalk. We have talked about 
this, and I just want you to understand that it is not the Congress 
who says you have this right. The Public Utilities Commission may 
have said it; I do not know. But the Congress, nor this committee, 
and I, speaking as an individual on the committee, does not admit 
that you had this right which you claim. You never got the right 
from the Congress; you got it from an interpretation by the Public 
Utilities Commission. 

Mr. Cuatx. Which right are you referring to? 

Mr. Macpona.p. I am talking about the right—— 

Mr. Cuatx. The right to engage in sightseeing and charter or the 
614 percent? Which are you referring to? 
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Mr. Macponaxp. I am talking about the limousine 

Mr. Cuaxx. Sightseeing and charter? 

Mr. Macponabp. Right. 

Mr. Cuatk. It “7 clearly in the franchise 

Mr. Macponap. Not paying the gasoline tax. 

Mr. Spear. Is the Congressman saying this is not an amendment 
of a right, but an interpretation? 

Mr. Macponaxp. Right. That is exactly what I am saying. 

Mr. Spear. I have extended remarks on that subject. 

Mr. Macpvonatp. By the Public Utilities Commission, and not by 
the Congress. 

Mr. Cuatk. May I refer the answer to that question to my counsel ? 

Mr. Spear. I have some testimony on that a little later, Mr. Con- 

essman, when I get to my testimony. The chairman had indicated 
S would rather 

Mr. Macponavp. All right. We do not have too much time, so I 
will ask you one last question. 

In answer to Mr. Friedel, you said in your interpretation of mass 
transportation it was your right to exercise it here in the Dis- 
trict or surrounding territories in any way that you felt that you 
wanted to—— 

Mr. Cuatx. In any vehicle. 

Mr. Macponatp. Right; in any vehicle. 

Does that include, in your mind, taxicabs? Do you think you can 
go in the taxicab business ? 

Mr. Cuatk. No. 

Mr. Macponatp. Isn’t a taxicab a vehicle; isn’t it a means for 
transportation ? 

Mr. Cuatk. Insofar as a taxicab is used for the transport of a 
single party, it is not public transit. 

Mr. Macpona.p., Then you are saying 

Mr. Cua.k. It is not mass transit—I am sorry—it is not mass 
transit. 

Mr. Macponap. So you are saying even you do not think you could 
go into the taxicab business here ? 

Mr. Cuatk. Not as mass transit, no, 

Mr. Macponatp. Under the terms of your present franchise from 
the Congress, you do not think 

Mr. Cuatx. Not to engage in the taxicab business—if related to 
any of the privileges given in my franchise, it would possibly be per- 
missible, say, for sightseeing and charter; yes. 

Mr. Macponap. Sightseeing and what ? 

Mr. Cua.k. A taxicab used for sightseeing and charter, under my 
franchise, would be permissible—used for that purpose; but used for 
individual transportation, it would not be—— 

Mr. Macponatp. The limousines do not go into sightseeing? Do 

ou have limousines in sightseeing? Aren’t you interested in carry- 
ing people to and from the airports? That would hardly be sight- 
seeing, except perhaps incidentally. Do you feel that you could run 
taxicabs, a fleet of cabs, here in the District to go back and forth 
between the airports, for example? 

Mr. Cuatx. I would say that we legally would have the right to do 
that, sir, under our corporate charter; we could engage in any form 
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of transportation, whether it is under the franchise or not, we have 
the right as any citizen, or corporation, or partnership to engage in 
any legal business. 

Mr. Macponarp. Right. I understand that. 

Mr. Cuatx. And if the taxicab business is a legal business—— 

Mr. Macponatp. Mr. Chalk, we both know I am talking in a frame 
of reference about your franchise. I am not talking abut you as 
a private citizen, running a theater or anything else—we are not dis- 
cussing that, what rights you have as a private individual to enter 
any business. 

Mr. Cuatx. We do not call the taxicab business mass transit; no, 
sir; if that is the answer you want. 

Mr. Macpon. ‘LD. So am I safe in assuming that you have answered 
that “no,” you do not feel under your franchise you could go into the 
cab business? 

Mr. Cuatx. The franchise specifically states “mass transit, charter, 
sightseeing.” These are the areas permitted by the franchise. Be- 
yond those areas, I claim the right to engage in business as long as it 
1s legal. 

Mr. Macponavp. But not under the franchise; is that correct? 

Mr. Cuatx. Not as mass transit. 

Mr. Macponatp. Therefore, you have no claim, in your mind or in 
your plans, to exercise a right that you might think as being inherent 
in the franchise to operate taxicabs either in the District or in the 
surrounding areas; is that correct ? 

Mr. Cuatx. I think we understand each other. Maybe not precise- 
ly in the word you are using, but I think 

Mr. Macponatp. Maybe you understand me, but I do not under- 
stand you. 

Mr. Cuarx. I think I basically agree with you. 

Mr. Macponaup. What does that mean, you basically agree with 
me? Does it mean you do think you can operate taxicabs in the 
District or surrounding areas under your franchise, or does it mean 
you cannot? 

Mr. Cuarx. Not as mass transit. 

Mr. Moutper. Do I understand your point is that you can use mules, 
or missiles—— 

Mr. Cuarx. By rickshaw, by anything, as long as it is mass transit. 
By monorail. It does not say “monorail” in the franchise, but. I claim 
the right. 

Mr. Macponatp. I have no further questions. 

Mr. Witurams. Mr. Bush. 

Mr. Busu. Mr. Chalk, I want to congratulate you for the way 
you have presented your side of the case. You have done an excellent 
job. I also want to pay my respects to you for operating such a fine 
transportation system, which you have taken over. I think you have 
done an excellent job. 

The fact still remains in my mind, however. Now why don’t you 
just come out and tell us that you do have an advantage over these 
other men who are furnishing charter and limousine service? I know, 
from my experience, you do have that advantage. Why don’t you 
just admit it? 

Mr. Cuatx. I will be delighted to admit that I have every fair ad- 
vantage, and no unfair ones. 
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Mr. Busu. That is right; you do. 

Mr. Cuax. Certainly. 

Mr. Busu. And I am sure everyone respects you for it, if you just 
said that “because of - position” —— 

Mr. Cua.k. I have always maintained that. 

Mr. Busu. “We do have that advantage.” 

Mr. Cuaxk. I have every fair advantage. 

Mr. Busu. That is right; you do. 

Mr. Macponaxp. Mr. Bush, will you yield for one very short 
observation. 

Don’t you call it an advantage not to have to pay a gasoline tax? 
Do you call that a fair advantage or an unfair advantage? 

_ Mr. Cuatx. This was a right given me by—however, I am paying 
it. 

Mr. Macponatp. All right. Let’s not talk about rights. Let’s talk 
about advantages. Isthata 

Mr. Cuatk. It is an advantage—— 

Mr. Macpona.p. Is that a fair advantage or an unfair advantage? 

Mr. Cuatk. It is a fair advantage, because it was also fair for me 
to assume responsibility that went with the advantages. 

Mr. Macpona.p. I do not want to use up the rest of the committee’s 
time, because I have had more than my share, but 

Mr. Coax. The answer is “ Yes.” 

Mr. Macpona.p. What responsibilities did you undertake, I want 
to know, in the sightseeing, charter, and limousine fields ? 

Mr, Cuak. To run an empty bus for the benefit of the public. 
That is a responsibility, too. 

Mr. Macponap. Sightseeing or charter bus? 

Mr. Cuautk. Any bus. ‘To maintain service in this city I must some- 
times run my buses at losses—empty, no passengers whatsover. This 
is a responsibility and a disadvantage which I took. 

Mr. Macponatp. You have to run a limousine, a chartered bus, or a 
sightseeing bus with no one in it?) Who makes you do that ? 

Mr. Cuarxk. Running that limousine and that charter bus helps 
carry me over the hump when I am running buses empty at the odd 
hours and in the valley periods, when I have to run an empty bus and 
pay my men good wages. 

Mr. Macponatp. We are talking about two different things. You 
shift from one to another very quickly. I amsorry. 

Mr. Busx. Go ahead. 

Mr. Cuatx. When I sell a sightseeing ticket, incidentally if I have 
only one passenger, I have to run that bus. 

Mr. Macponaup. So does everyone else in the business, that is one 
of the risks of the business, but they have to pay a gasoline tax. 

Mr. Cuarx. I have these advantages, sir, yes, but they have labor 
advantages that far exceed mine. 

Mr. Macponatp. You pointed that out the other day, and I agree 
with you, your wage scales are 

Mr. Cuatk. We cannot have complete equality, but we can all try 
to improve what we are doing. 

Mr. Macponatp. I am not saying that because I question you on 
this matter that I think this is a great bill, or a great case has been 
made out against you except in certain fields. But when you say you 
have no advantage, you are not telling an exact truth. 
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Mr. Cuatx. I did not say I had no advantage. 

Mr. Macponatp. You said you had no unfair advantage. 

Mr. Cuark. That is right. 

Mr. Macponaup. And it seems clear to me, and I will state it for the 
record, I think it is an unfair advantage for you to be able to operate 
sightseeing, charter, and limousine service without having—“having 
to” I am saying—having to pay this tax. You are pointing out that 
you are doing it out of the goodness of your heart, that you are paying 
this tax, you do not have any legal obligation, according to you, to 
pay this tax, and I think that is an unfair advantage. 

Mr. Cuaxx. I respect your opinion, sir. I differ with it. 

Mr. Macponatp. All right. I have no further questions. Thank 
you, Mr. Bush. 

Mr. Busu. In your sightseeing and charter service, and in that field 
outside your transportation, what has been your profit ? 

Mr. Cuatx. In the sightseeing and charter ? 

Mr. Busu. Yes, in the year 1958. 

Mr. Cuatx. In the year 1958 we operated at what I would call an 
initial loss. 

Mr. Busu. At a loss. 

Mr. Cuatx. I did not finish. 

Mr. Busu. All right. 

Mr. CuHak. We operated at an initial loss if you considered the 
long-range aspect of advertising in a short-range period. However, 
if you properly allocated the initial effort and the initial expense of 
revitalizing a dead segment of our business, which was doing, inci- 
dentally, a quarter of a million of business a year, it was not so small 
as to be completely disregarded, but we wanted to revitalize and build 
7 that quarter of a million to maybe a million. It required a great 
effort, a much larger than normal expenditure. 

So that if you allocated the effort, the cost, the selling, the adver- 
tising over, say, the next 5 years, it is very possible that you might 
not have lost money. But it isthe way you look at it. 

From the businessman’s approach, I did not lose money. Today I 
am making money, based upon that approach. And based upon any 
approach of the Public Utility Commission. We are making a profit 
today any way you look at it. 

Mr. Busu. Your advertising schedule, how many years did you 
allow yourself to amortize that expense ? 

Mr. Cuatx. PUC made us take it all off in the year 1958, all in 1 

ear. 
5 Mr. Busu. How wide was the scope in which you advertised ¢ 

Mr. Cuax. Very substantial. National advertising. 

Mr. Busn. On radio? 

Mr. Cuatx. I would say six figures. 

Mr. Busu. Did you advertise in radio, newspapers ? 

Mr. Cuatx. Every medium. 

Mr. Busu. Every medium? 

Mr. Cuax. Right. 

Mr. Busu. And how much money did you spend in advertising? 

I think that is in the record, but I just want to make it clear. 

Mr. Cua. I believe it is a six-figure number. I will get it for 
you in a moment, sir. 
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Mr. Macponarp. While he is looking for that, can you answer me, 
do you pay Federal income taxes on the profits that you say you made, 
or do you accept, for parents of income tax, the PUC figures that you 
did not make a profit 

Mr. Fuanwaean. Mr. Macdonald, if I may answer that, we pay in- 
come taxes to the Federal Government, the District government, and 
the Maryland government on what our books reflect as income. For 
that purpose there is no allocation between services such as we make 
to the PUC when we goin for a fair adjustment. 

Mr. Macpona.p. In other words, when you say you make a profit, 
you do not pay income tax on that profit ? 

Mr. Fuanacan. If that profit is reflected on the records of our com- 
pany, We pay an income tax, Mr. Macdonald. 

Mr. Macponatp. Even though the Public Utility Commission 
says 

Mr. Franacan. Yes; that has nothing to do with our income tax 
liability. 

Mr. Macponavp. Well, like Alice in Wonderland, it gets more curi- 
ous and more curious to me. 

I do not understand many of the things. 

Mr. Wiit1ams. May I interrupt a moment? 

Off the record. 

(Discussion off the record.) 

Mr. Busu. I have paid my respects and said they did a good jobh—— 

Mr. Cuautx. May I record my thanks and appreciation for your 
expression, sir. 

Mr. Busu. You are welcome for that. 

But the facts still remain there has been a big question in my mind 
about this advertising. Why would they charge it off, or allow you 
to charge it off, in 1 year? Why wouldn’t it be an extensive time for 
amortizing that advertising? It just does not seem to be the way to 
do things. 

Mr. CuauK. It was $98,000, sir, by the way—the exact figure. 

I agree with you, sir, but these rules are not made by myself. We 
follow the rules that are made by the Public Utilities Commission. 
I would certainly feel it was properly chargeable over a number of 
years rather than all in 1 year. 

Mr. Busu. Well, then, $98,000 is what you paid in advertising, and 
you say your loss was how much? 

Mr. Cuatx. Pardon? 

Mr. Busu. How much was your loss in the sightseeing and charter 
field, the limousine service ? 

Mr. Cuaux. Are you talking on the PUC’s basis or my basis? 

Mr. Busn. 1958. 

Mr. Cuatx. On PUC’s basis or my basis? 

Mr. Busu. I am talking about all the business that you did in 1958 
in charter and limousine service. 

Mr. Crarx. I understand your question. I merely want to point 
out that there are two bases. One is on an added cost basis which 
is the way a businessman would approach it, the way you would prob- 
ably approach it in your own business, and I would. And the other 
is on the basis that the PUC does it, which I consider unbusinesslike, 
but I respect their right to impose that regulation. By their method 
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I lose money. By my method, and if you allocated the $98,000 over, 
say, 5 years, we would probably have broken even. 

This year we are making money by either method. 

Mr. Busu. It is hard for me to understand how you can lose money 
on that kind of business because that has always been a lucrative field, 
furnishing transportation, even though you have to promote some of 
it through various ways. 

Mr. CuHatx. You are 100 percent right, sir, and I do not believe we 
did lose money. But if you threw all the expenses without allocation 
in the 1 year on the one department, then you have to make it look like 
a loss, and this is not right. I wish we could change the PUC method 
of accounting. 

Mr. Macponap. Speaking of allocation, such as you just did, speak- 
ing about paying taxes, I was wondering if the D.C. Transit paid 
income taxes by itself, or was it consolidated with, what is it, the 
Delaware company that you have, the Transit Delaware & Trans- 
caribbean Airways? 

Mr. Cuatx. They are paid, I think they are computed, on a con- 
solidated basis and they are paid—I am sorry. I do not know how 
they do it. They are paid directly, directly to the Internal Revenue. 

Mr. Macponatp. Everyone pays directly to Internal Revenue. 

Mr. Cuatx. You asked me whether it is paid directly or on a con- 
solidated basis. 

Mr. Macponatp. Right. 

Mr. Cuark. It is paid directly. 

Mr. Macponatp. Then your answer is D.C. Transit pays as a sole 
corporation 

Mr. Cuatx. It pays its own tax. 

Mr. Macponatp. Unincorporated with anything else? 

Mr. Cuak. So I am informed by my counsel and my comptroller. 

Mr. Macponatp. Could I just finish ? 

And the income from one, or the loss of one company, would not 
be reflected in the tax paid by the D.C. Transit ? 

Mr. Fianacan. That is not quite true. 

Mr. Macponatp. What is true? 

Mr. Franacan. We do pay directly. Our check is drawn to the 
Director of Internal Revenue for the taxes due on the income from our 
own operations. Following that our income tax reurn is consolidated 
with the parent’s tax return for filing with the Internal Revenue Serv- 
ice. But we pay the amount of tax due on our own operations. 

Mr. Macponaip. And by parent, which parent do you refer to, 
Delaware or the Transcarib? 

Mr. FuanaGan. Transcaribbean Airways. 

Mr. Macponatp. And it is consolidated with Transcaribbean Atr- 
ways? 

Mr. Franacan. The returns are consolidated, the returns for that 
company, too. 

Mr. Macponaup. And any loss Transcarib might have would be 
reflected, would it not? 

Mr. Fuanacan. In the consolidated return? I presume so, I do not 
make those out. 

Mr. Cuacx. In their return, not in the return of the D.C. Transit 
System. 
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Mr. Macponatp. If you had to refer to counsel as to how they are 


paid, do not expect me to understand it completely in 30 seconds, be- 
cause I do not. 


Thank you. 


Mr. Spear. Mr. Chairman, may I add a further statement on this 

eneral subject of loss, something that we lost track of as we separate 
these independent items and talk of sightseeing and charter losses 
separately. 

‘here are two ways of accounting for these. One is what is called 
the added cost basis under which Mr. Chalk has testified he had no 
loss. The other is the PUC basis which allocates everything, includ- 
ing all 1958 advertising and 1958 “everything in the kitchen sink,” so 
to speak. There is one thing we should not lose track of. If under 
the PUC system of accounting there had been a loss, or there was a 
loss, it is because items of expense were taken out of being charged to 
the riding public, thereby boosting the amount of profit remaining to 
the riding public. 

The amount of profit remaining to the riding public, thereby reduc- 
ing the likelihood, on the PUC’s rate base method of accounting, of 
there being any increase in fare there. So when you say there is a loss 
one place, it just is not a separate independent loss, that loss takes 
away, in effect, a loss from the riding public, thereby eliminating a 
need for a fare increase. 


So you cannot consider these two separately. We lose track of that 
when we try to keep them separate. 

Mr. Movurper. In fact, there would be a greater loss if this surplus 
equipment, the personnel, was not utilized in this field. 

Mr. Serar. That is correct. 

Mr. Moutper. Which enables the company to make a greater overall 
profit? In other words, you are to approach that 6.5 percent, as well 
as you can, by utilizing this equipment as I understand 4 

In other words, you might have a line of service that might not 
make any money, a bus line, if you want to separate it and break it 
down. It might lose money, but another one makes up for it? 

Mr. Cuarx. Your point is correct. 

Mr. Spear. Mr. Moulder, I might say, as I will develop in my testi- 
mony, the discriminatory nature, constitutionally discriminatory na- 
ture, of this legislation 1s particularly evident when you realize that 
there are three other transit companies in this area who have the 
same problems of unused vehicles and personnel, and have so testified 
in this hearing that they have the same peaks and valleys, and they 
also are in the sightseeing and charter business for the same reason 
Mr. Chalk is, and they also use that service to absorb the losses as I 
am sure all transit companies do. 

They also recognize that this kind of separation of assets would, if 
_— to them—I remember the question the chairman asked Mr. 
Jay Hyman, for example—they could not accept the separation be- 
cause, 1f applied to them, it would eliminate the chance for them to 
make up some of the losses by utilizing equipment during the off- 
peak hours. 

But. we should try to keep in focus also the fact that this is not just 
D.C. Transit that has a loss in equipment and personnel in regards to 


this, but. the other transit companies. That is one of the reasons this 
is discriminatory. 
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Mr. Moutper. The point is, you might have a busline running 
down. a certain street and not making money, but you render public 
service, and that is made up by another service on another street and 
so on. 

Mr. Cuatx. That is correct. 

Mr. Wuuiams. Any further questions? 

Mr. Chalk, I have a series of questions, some information that I 
would like to elicit, if possible, when you return. 

It is not going to require, I do not think, over 10 minutes. How- 
ever, in view of the fact that the House is now in session, I think 
perhaps it would be better for the committee to recess or adjourn 
until 1:30, at which time I will have a few questions. And of course 
it might provoke questions from other members, too, But I am 
hoping it will not take over 5 or 10 minutes at the most, at which 
time, after you conclude your testimony, we will try to dispose of Mr. 
Spear’s testimony. 

Mr. Busu. Mr. Chairman, I have just one question. 

Mr. Wiix1aMs. Mr. Bush. 

ave Busu. How much does it cost you to operate your buses per 
mule 

Mr. Cuax. Direct operation cost ? 

Mr. Busu. I do not care where you are operating, how much does 
it cost you per mile to operate? If you do not have it, you can fur- 
nish it, 

Mr. Cuatx. We have it here. 

Mr. Spear. You mean everything, overhead, direct cost ¢ 

Mr. Busu. The entire cost of operation per mile. 

Mr. Franacan. Mr. Bush, you, being in this business, will under- 
stand, I think, and I will break it down this way, if I may: The main- 
tenance of plant. and equipment, which includes superintendents and 
tires, tubes, bus bodies, and so forth 

Mr. Busu. Yes. 

Mr. Fianacan. For the month of April 1959, cost 11.5 cents per 
mile. Operating garage expenses, which would include fuel for the 
vehicles, lubricants and the employees in the garage, 7 cents. 

Conducting transportation, the superintendents, the operators’ 
wages of all Tinga training and so forth—total conducting transpor- 
tation: 37.9 cents per mile. 

Traffic promotion, advertising, superintendents, soliciting, 2 cents 
per mile. 

Administrative aml general, officers’ salaries, clerks, expenses, legal, 
employees welfare and so forth 9.8 cents per mile. 

do not. have that total here, but that is it. Those are bus expenses. 

Mr. Busn. That is close to probably 57 cents—58 cents per mile. I 
mean quickly —— 

Mr. Cuatx. If it totals that, that is correct. 

Mr. Busn. It is approximately that, 

What makes of buses do you operate? 

Mr. Cuatx. We have GM’s and some Mack’s and some White’s. 

Mr. Busn. How many of each ? 

Mr. Fianacan. How many of each? 

Mr. Busu. Yes; because some of them cost more to operate than 
others. 
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Mr. Cuak. Our new buses are GM’s, 

Mr. Fianacan. December 31, 1958, we had a total of 927 buses. 
Let me see now, have you scratch paper there? 

Mr. Busu. I am taking it down. 

Mr. Fianacan. On White’s put down 18, if you will, please. 

Mr. Bus. Eighteen. Who were they purchased from ? 

Mr. Franacan. White Motor Co. 

Mr. Bus. Through a distributor, through an agency or direct from 
White ? 

Mr. Fianaaan. Directly from White Motor Co. That is just one 
number. 

Mr. Busu. Yes. 

Mr. Fianacan. Then I have 54 more, 59 more. 

Mr. Busu. Fifty-nine and fifty-four of White’s? 

Mr, Coax. These are all White’s. 

Mr. Franacan. Fifty-four, then 59, then 134, then 99, 200, and 50. 

We have a few Mack’s, 13 and 58. 

The newer buses are General Motors, 57 and 100; 100 more are to be 
delivered this late summer, or early fall, and Mr. Chalk has informed 
the committee of another 100 next spring. 

Mr. Busu. And these buses that you spoke of, the 300 are all GM’s? 

Mr. Cuarx. That is correct. 

Mr. Busu. How many passengers? 

Mr. Cuark. They range from 45 to 52. 

Mr. Fianacan. The total seating capacity is 40,397 for those buses 
which I gave you. 

Mr. Busn. Per bus it is about 

Mr. Cuak. Thirty-five to fifty-one. 

Mr. Fianacan. The largest is a 51-passenger. 

Mr. Movtprer. How many standing? 

Mr. Cua. As few standing as possible. 

Mr. Busu. It might be good for the record for you to give us the 
income per mile. 

Mr. Fianacan. Income per mile? 

Mr. Busu. Yes, on your chartered and sightseeing. You may not 
have it broken down that way. 

Mr. Cuarx. I do not think so. 

Mr. Busu. You can file it for the record. 

Mr. CuHarx. We have it broken down. 

Mr. Firanacan. For the month of April, Mr. Bush, passenger reve- 
nues, streetcars and buses, 75.3 cents per mile; charter, $1.63 per mile. 

Mr. Busu. Let it go right there because that was what I wanted to 
get in the record. 

Mr. Cuatx. It is far in excess of normal. You are right, sir. 

Mr. Busu. The return is so much greater, as far as revenue is con- 
cerned, than your mass transportation. 

Mr. Cuaux. So how could we lose money on that—you are right. 

Mr. Busu. You have to do some extraordinary things to spend 
money to lose money on it. 

Mr, Cua.x. That is correct. 

Mr. Witu1ams. The committee will stand adjourned until 1:30. 

(Whereupon, at 12:10 p.m., the subcommittee took a recess, to recon- 
vene at 1:30 p.m., the same day.) 
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AFTERNOON SESSION 


Mr. Witu1aMs (presiding). The subcommittee will be in order. 

Are there any questions from other members of the subcommittee 
at the present time ? 

Mr. Frrepex. No. 

Mr. Busu. No. 

Mr. WiuuaMs. Mr. Chalk, D.C. Transit, Inc., is a District cor- 
poration ? 

Mr. Cua.x. Yes, sir, one of the District corporations, that is the 
operating company. 

Mr. Wixu1aMs. That is the operating company ? 

Mr. Cuatk. Yes. 

Mr. Witi1aMs. And where is its headquarters? 

Mr. Cuatx. They are right here in Washington. 

Mr. Wixu1ams. What is the address? 

Mr. Cuaxx. 3600 M Street. 

Mr. Wiuuiams. 3600? 

Mr. Cuatx. 3600 M Street NW. 

Mr. Wriu1ams. Now, what is the District Transit, Inc., of Dela- 
ware ? 

Mr. Cuatx. This is the holding corporation which holds all of the 
stock of the D.C. Transit System of Washington. 

Mr. WittiaMs. Does it engage in any other activity ? 

Mr. Cuatx. No. 

Mr. Wiiu1aMs. What? 

Mr. Cuatx. It holds a mortgage on a piece of real estate. Other 
than that it has no other property. 

Mr. Wiu1aMs. It holds a mortgage on another piece of real estate? 

Mr. Cuatx. Yes, it is a small mortgage, and a smal] piece. 

Mr. WittraMs. What real estate is that ? 

Mr, Cuatx. It is 

Mr. Wiu1aMs. In whom is the ownership of that real estate? 

Mr. Cuatx. In the D.C. Transit System of Delaware, the mort- 
gagor. 

Mr. Witxurams. The mortgage. 

Mr. Cuarx. Oh, a third party that we have no relationship to, It 
was a piece of property once owned by this company. The property 
was sold and a purchase money mortgage was taken back, and the 
unpaid balance still has many years to run. 

Mr. Wu11aMs. What is the Transportation Corp. of America? 

Mr. Cuavx. That is not related to the D.C. Transit System. It 
is a wholly owned subsidiary of Trans-Caribbean Airways. 

Mr. Witui1aMs. Of Trans-Caribbean ? 

Mr. Cuatx. Trans-Caribbean Airways, Inc. 

Mr. Wiuiams. All right. Is there any relationship between Trans- 
Caribbean Airways and D.C, Transit, Inc., of Delaware ? 

Mr. Cuatx. Yes, the Trans-Caribbean Airways owns, approxl- 
mately, 85 percent of the total issue outstanding capital stock of the 
D.C. Transit System of Delaware. 

Mr. Wuutams. Then, as a matter of fact, D.C. Transit, Inc., is a 
subsidiary of D.C. Transit System of Delaware? 

Mr. CuHarx. Correct. 
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Mr. Wituiams. Which, in turn, is a subsidiary of Trans-Caribbean ¢ 

Mr. Caax. Trans-Caribbean. 

Mr. WituiaMs. Airways? 

Mr. Cuatx. That is correct, sir. 

Mr. Wiu1ams. And the Transportation Corp. of America ? 

Mr. Cuatx. Is a wholly owned subsidiary. 

Mr. Wuu1ams. Is a wholly owned subsidiary of Trans-Caribbean 
Airways? 

Mr. CuHax. Right, sir. 

Mr. Witu1ams. Do you hold an office in Trans-Caribbean Airways? 

Mr. Cuak. I hold an office. I am president of each of these cor- 
porations. 

Mr. Wiis. You are president of all four of these corpora- 
tions ? 

Mr. Cuax. That is correct, sir. 

Mr. Witu1aMs. You receive a salary as president from all four of 
these corporations? 

Mr. Cuak. I think just from two. 

Mr. Witiuiams. Which two? 

Mr. Cuack. Trans-Caribbean and D.C. Transit of Washington. 

Mr. Witu1ams. Of Washington? 

Mr. CHa.k. Yes. 

Mr, Wint1aAMs. Do you have any employees of the D.C. Transit, Inc., 
of Washington, who also perform services or receive salaries from any 
of the other three corporations which have been mentioned ? 

Mr. Cuak. I believe so, yes, sir. 

Mr. Witu1ams. How is that prorated among the expenses of the 
various corporations ¢ 

Mr. Cua. To the extent that they receive salaries from a par- 
ticular corporation they perform those services which are expected of 
them for that particule salary. Where they perform services for 
the other corporation they receive salaries commensurate with their 
services. Whatever salary they receive is in direct relationship to 
the work which they do. 

Mr. Witu1ams. And they are paid commensurate with the type and 
the amount of work they perform for the other corporation? 

Mr. Cuatk. That is correct. 

Mr. Wiiu1Ams. Are these full-time employees of D.C. Transit, Inc. ? 

Mr. Cuax. Well, to the extent that an officer may be considered a 
full-time employee, yes. For example, I suppose you would consider 
me a full-time officer in the sense that being an officer does not neces- 
sarily require putting in 40 hours of work a week on a particular job. 
I might be doing 10 hours work this week, or 20 or 72 hours this week 
m my executive position. So we do not watch the clock, so to speak. 
As long as we do our job. Wedonotexpect hours. We expect results 
of work. 

Mr. Witr1ams. As regards the full-time employees of D.C. Transit, 
they may put in part-time work for the other corporations. Is the 
time which they put in for these other corporations charged against 
the operating expenses of D.C. Transit, Inc? 

Mr. Cuatx. When we are talking about this type of employee, which 
are top employees, we do not talk in terms of hours of work. My 
understanding with any of my top executives is that they do the job, 

45824—59-—— 23 
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if it takes 1 hour of that week to do the whole job, we are perfectly 
satisfied, and we feel we have money well spent. We do not do it on 
an hourly sense, in the frame of your question. These are men who 
have responsibilities which they perform and for which they are paid, 
regardless of the amount of time which they put in. 

Mr. Wiuu1aMs. Do you have an employee of the D.C. Transit Sys- 
tem, Inc., by the name of Leonard Wolf? 

Mr. CuaK. Yes, surely. 

Mr. Wituiams. What is his position ? 

Mr. Cuatx. He is in charge of advertising and sales—advertising 
and sales. 

Mr. Wittrams. Advertising and what? 

Mr. Cuatx. Advertising and sales. He is a consultant. 

Mr. WittiaMs. Is he paid on a retainer basis? 

Mr. CHax. Yes. 

Mr. Wit1aMs. Or paid on a fee basis? 

Mr. Cuaxx. He is paid on a retainer basis. 

Mr. Wru14AMs. Approximately, how much of his time does he devote 
to the D.C. Transit System, Inc. ? 

Mr. Cuatx. Oh, I would say about, at least, 50 percent of his time. 

Mr. Wiiu1aMs. Does he, also, perform services for Trans-Caribbean 
Airways? 

Mr. Cuatx. Yes, he does, such as it relates to advertising. He has 
his own advertising agency. 

Mr. WittiaMs. You have indicated that he would devote 50 percent 
of histimetothis, Let meask this. 

Mr. Cuatk. He spends a lot of his time here in Washington. My 

ess is that it is about 50 percent, although we do not pay him by the 
Soar. You asked me how much of his time. 

Mr. WiuraMs. Does that include the time that he puts in for Trans- 
Caribbean ? 

Mr. Cuark. His office handles Trans-Caribbean, as it does other ad- 
vertising accounts. His services for Trans-Caribbean, I believe, are 
based upon the normal commissions that are paid advertising agen- 
cies. In other words, he is not an employee in that sense or a con- 
sultant. His work isdone. He places an ad for us in the newspaper, 
and he gets his commissions from the newspapers on that. So I would 
say that he puts in very little time on Trans-Caribbean compared to 
the time he puts in on D.C. Transit in the sales end. He does two dif- 
ferent functions. One is advertising, one is sales. 

Mr. Witu1aMs. But you do retain him in an annual retainer ? 

Mr. Cwak. For sales. 

Mr. Witu1aMs, For D.C. Transit? 

Mr. Cuatx. For D.C. Transit sales department. He has an annual 
retainer. He organizes and is in full charge of all sales for the com- 

any. 
: Mr. Witu1ams. Does he perform the same services for Trans- 
Caribbean ? 

Mr. Cuatx. No, sir. He performs advertising services for Trans- 
Caribbean. His company does. 

Mr. Writtams. All right. Does he render any service for Trans- 
portation Corp. of America ? 

Mr. Crain. No, I do not think so. If we have placed any adver- 
tisement in newspapers it would have been placed through him. I 
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do not know whether we have. I am not sure. I would have to 
check that. If there was some advertising he set it up. He is our 
only advertising agent. He is not our sales manager over here. He 
does not manage the sales there. 

Mr. Wuu1ams. All right. 

Mr. Cuatk. And he is paid by Transportation Corp. If any ads 
were placed they were placed through him. 

Mr. Witutams. He handles the advertising for Trans Caribbean 
Airways? 

Mr. Cuatx. Yes; that is correct. 

Mr. Witu1ams. And if any advertising for D.C. Transit—— 

Mr. Cuatk. Any of our companies. 

Mr. Wittrams. And Transportation Corp. of America ? 

Mr: Cuatx. That is correct. 

Mr. Witu1aMs. But he performs a sales service-——— 

Mr. Cuatk. That is correct. 

Mr. WiiuraMs. For D.C. Transit? 

Mr. Cuatx. Exactly, he is 

Mr. Witu1ams. Who handles the D.C. Transit advertising? 

Mr. Cuartx. He does and receives additional remuneration from 
the newspapers or the periodicals that he places the ads in, which is 
the normal practice of every advertising agency. 

Mr. Wuu1ams. Then I assume from that, that he does not receive 
a retainer 

Mr. CuHatx. He receives 

Mr. Wiu1ams. Or any other remuneration from D.C. Transit, 
Inc., for his advertising, other than that which he receives from the 
people with whom he places the ads? 

r. Cuatk. That is correct. The money he receives, other than 
that, is for sales management, not for advertising. 

Mr. Witu1ams. Mr. Chalk, the financial statement of D.C. Transit, 
Inc., was rendered as of December 31, 1958—am I correct ? 

Mr. Cuatx. Yes, sir. 

Mr. Wuu1ams. That balance sheet is actually dated February 28, 
1959, for the calendar year 1958, is that correct ? 

Mr. Cuatx. May I see the statement that you refer to? 

Mr. Witt1ams. Yes. I will ask you if you know what this is, and, 
if so, will you identify it for the record ? 

Mr. Cuarx. I am afraid I do not know what it is. It purports to 
be a statement of D.C. Transit System, dated February 28, 1959. I 
would not know who had prepared this, or whether it is from my 
= or the Public Utilities Commission, or prepared by some out- 
sider. 


It says, “Revised report,” at the bottom. There is no caption at the 











top. 
Ma I check and see if this reports or is a copy of some public 
record which we might have? 


Mr. Wir1u1as. I think you will find that that is what it is. 
Mr. Cua. I see. 


Mr. Wiutams. I think you will probably find that. We want to 
make certain. 


Mr. Cuatk. Was this something obtained from the PUC? 
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Mr. Witx1aMs. It came into my hands—I will not divulge the 
source—it will remain anonymous—but I was informed that it was a 
copy of the document filed with the PUC. 

Mr. Cuatxk. Well, subject to verification that this is authentic and 
reflects the accurate figures of our books, which I do not know, I 
acknowledge that I have before me a balance sheet. 

Mr. Wiuur1ams. A balance sheet ? 

Mr. Cuatx. Yes. 

Mr. ia Can you look at that and tell whether it is correct 
or not‘ 

Mr. Cuarx. I cannot just offhand. I cannot verify it until I have 
compared it. I could give you a copy of our December 31, 1958, 
balance sheet, which I do not think—do we have it with us—we have 
an April 1, 1959, with us. We file one every month. I have an April 1, 
which is later than this, April 1959. 

Mr. Witx1aMs. If could see that? 

Mr. Cua.x. Surely. 

= Wiuuiams. You do not have the February 28, balance sheets, do 

ou? 

: Mr. Cuatx. This is December 31. We do not have a December 31. 
Mr. Fuanacan. February 28, would be the date of the revision. 
Mr. Cuak. It looks like it is substantially correct, sir. The figures 

vary from the figures that we have here, but nothing to any great 

extent. It looks fairly accurate. Subject to further verification I 

would say it is almost correct; in fact, completely. 

Mr. WitutaMs: The balance sheet you have in front of you shows all 
accounts receivable, I believe, in the amount of $141,094.13, is that 
correct ? 

Mr. Cuax. That is correct. 

. Mr. eae Do you know whether or not that is the correct 

re ? 
ar. Cuatx. Do I know whether it is correct ? 

Mr. Wuutams. The correct figure there for the date? 

Mr. Cuatx. If it is a reflection of our books I would say it is cor- 
rect. 

Mr. Wiu1aMs. It shows accounts receivable from “affiliated com- 
panies” in the amount of $32,000-odd, does it not? 

Mr. Cuax. That is correct. 

Mr. Wiutuiams. Do you know whether or not that is a correct 
figure for that time? 

Mr. Cuatx. I would assume it to be a reflection of our books and, 
therefore, correct ? 

Mr. Witu1aMs. Could you inform the committee how this indebted- 
ness of affiliated companies came about? 

Mr. Cuatx. These would be, probably, intercompany charges for 
services, goods, or value received from one company to the other which 
is recorded on each of our books. 

Mr. Wixt1ams. You mean with respect to the D.C. Transit and—— 

Mr. Cuatx. And the parent company. 

Mr. Wittiams. Of Delaware—D.C. and Trans Carribbean and the 
other company ? 

Mr. Cuarx. That is correct. 

Mr. Wiu1ams. Those are the only affiliated companies? 








the 
3a 


nd 


ect 
ive 
D8, 


Lve 
1, 


do 
31, 
res 
at 
I 
all 
at 


act 


D 


REGULATION OF D.C. TRANSIT SYSTEM, INC. 351 


Mr. Cuatk. As far as I know, yes—I mean, so far as I know that 
these figures apply to. It says, “affiliated companies”—that is cor- 
rect; yes. 

Mr. Witt1ams. What services would D.C. Transit render for those 
affiliated companies ? 

Mr. Cuark. Employees services, postage, accounting services— 
where there are any services rendered from one company to the other 
we record them and we charge each of our respective companies. 

Mr. WixtiaMs. Services rendered by D.C. Transit, Inc., for Trans- 
portation Corp. of America—give us an example. 

Mr. Cuatk. Printing costs, for example. Some of our companies 
have facilities which the other companies do not have, such as a print- 
ing shop. 

Mr. Witutams. D.C. Transit has a printing shop ? 

Mr. Cuarx. Yes, D.C. Transit has a printing shop. And where 
D.C. Transit performs services for any of the other companies it 
charges for it. 

Mr. Wuu1aMs. Is that spelled out in the charter of D.C. Transit ¢ 

Mr. Cuatk. It is authorized. 

Mr. Witut1ams. Is it a proper function of D.C. Transit to do those 
transactions or a proper business transaction authorized by the charter 
of the corporation ? 

Mr. Cuak. There is no question it is authorized to do that, to my 
mind. 

Mr. Wiitiams. It is authorized to engage in the printing business? 

Mr. Cuatk. It is authorized to do anything of that nature. That 
is in the charter of incorporation. 

Mr. WixutaMs. Can you give us another example? 

Mr. Cuatk. Mailing of financial notices. We have an I.B.M. 
department, for example, in the D.C. Transit System, and where they 
have—— 

Mr. Wiuu1aMs. I do not get that. 

Mr. Cuatk. We have an I.B.M. department in the D.C. Transit 
System, and to the extent that we use those facilities we charge for 
them. We even do that for outside people, if they would want work 
done in the spare utilization of our equipment. 

Mr. Wiuu1aMs. That is intercompany accounts to which you refer ? 

Mr. Cua.xk. Intercompany or out of company. 

Mr. Witti1amMs. You have listed, also, among the current assets, 
“intercompany accounts receivable,” $103,070.39, is that correct ? 

Mr. Cuatx. I have no such item—let me see—is it on the copy that 
you have, sir? 

Mr. Witu1aMs. I beg your pardon ? 

Mr. Cuak. Is that on the copy that you have in front of you? 

Mr. WituraMs. I do not have a copy. 

Mr. Cuatk. Is it on the April balance sheet ? 

Mr. Witu1ams. I have notes that I got from the copy. 

Mr. Cuatx. Do you have the April balance sheet in front of you, 
the one we just handed you—is it on there ? 

Mr. Wiui1aMs. Let me see. I do not see that on here. 

Mr. Cuak. I do not know where it came from, and I do not know 
what it is. 

Mr. Firanacan. May we ask if this purports to be a copy of a doc- 
ument that D.C. Transit System submitted to somebody or other? 
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Mr. WiuiAMs. It has been represented to me as an authentic re- 
port of the D.C. Transit Co., and I am unable to verify that. I be. 
lieve I handed it to you to identity it. 

Mr. Cuatx. I cannot identify it as an official company document 
or prepared by our company or a transcript of anything that we have 
on our books. 

Mr. Witr1AMs. It is quite obvious you could not identify it as a 
company document. 

Mr. Fianacan. Would you give us a minute, Mr. Chairman? 

Mr. WitiraMs. Oh, surely. 

Mr. Cratx. I do not know anything at all about the items, Mr. 
Chairman. 

Mr. WitttamMs. What is that? 

Mr. Cuatx. We have no such account, according to our records, or, 
no such—we would not have prepared it this w ay—I do not know 
what the item is, even. It looks unfamiliar. Maybe it was part of 
something else. This I do not know. If we could come back to it 
later, possibly we might identify it. 

Mr. Witu1ams. I do not think that we need to do that. 

Mr. Cuarx. We will just call our office and get that information. 

Mr. Witxiams. We will pass on to something else, if you cannot 
identify it. 

Sinee August, 1956, has the D.C. Transit, Inc. made any loans or 
advances to other companies, that is, Sy stems, Inc. ? 

Mr. Cruarx. Yes. 

Mr. Wrix1ams. Would you inform the committee of the dates and 
the amounts of those loans? 

Mr. Cuatx. We have correspondence on that which was submitted 
tothe PUC. If you will permit me, I will get that out. 

Mr. Chairman, in response to your question I refer you to a letter 
dated November 13, 19! 58, from the Public U itilities Commission of 
the District of Columbia which relates to an inquiry on loans between 
the D.C. Transit System and Trans Caribbean Airways. These inci- 
dentally are the only loans of the nature that you inquired about ever 
made between the two companies. 

I, also, direct your attention to a letter dated December 1, 1958. 

Mr. WittraMs. Will you put that in the record ? 

Mr. Cratx. I would like to place them in the record, if I may. 

Mr. Wrrztams. You may do so. 

Mr. Crarx. And a letter dated December 1, 1958, in reply to in- 
quiries on the loans, and exchanges between the two companies. 

I then direct your attention to a further letter dated December 5, 
1958, from the PUC, directed to myself, and a letter of April 27, 1959, 
to myself from the PUC. 

And with your permission, I respectfully offer these in evidence. 

Mr. Witu1aMs. They may be received. 
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(The letters referred are as follows :) 
PusB.Lic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA, 
Washington, D.C., November 13, 1958. 
Mr. O. Roy CHALK, 
President, D.C. Transit System, Inc., 
Washington, D.C. 

Dear Mr. CHALK: The attention of the Commission has been directed to the 
fact that during the months of July, August, and September, 1958, D.C. Transit 
System, Inc., advanced funds to its parent company, T.C.A, Investing Corp., 
as follows: 


July 11, 1958, D.C.T. advanced $100,000 to T.C.A. 
July 31, 1948, T.C.A. repaid $100,000 to D.C.T. 
Aug. 1, 1958, D.C.T. advanced $150,000 to T.C.A. 
Aug. 28, 1958, T.C.A. repaid $150,000 to D.C.T. 
Sept, 2, 1958, D.C.T. advanced $100,000 to T.C.A. 
Sept. 18, 1958, D.C.T. advanced $100,000 to T.C.A. 
Sept. 30, 1958, T.C.A. repaid $200,000 to D.C.T. 


The advancing of funds by a utility operating company “upstream” to its 
parent company has for many years been considered as improper from a regula- 
tory standpoint. In some jurisdictions there are statutory prohibitions against 
such use of operating company funds. Such advances are even more objection- 
able when they are made without currently recording the disbursement and 
repayment of the advances on the books of the operating company, as would ap- 
pear to be the case here since the entries showing the disbursements and repay- 
ments were not recorded on the books until October. 

You are doubtless aware of the discussion had in February and March of 
this year with respect to the use of D.C. Transit System, Inc., funds for making 
loans to Transportation Corp. of America. We felt that we made it clear at 
that time that such use of D.C. Transit System, Inc., funds would be 
objectionable. 

You are requested to advise the Commission of a date and time during the 
week of November 24, subject to confirmation by the Commission, when it will 
be convenient for you to appear at this office for discussion of the foregoing 
matter and any other matters that may appear pertinent thereto. 

Very truly yours, 
GeorcE E. C. Hayes, Chairman. 


D.C. Transit System, INC., 
Washington, D.C., December 1, 1958. 
Hon. Grorce E. C. HAYEs, 
Chairman, Public Utilities Commission of the District of Columbia 
Washington, D.C. 

Dear Mr. CHAIRMAN: This will confirm our appointment for 1:30 p.m. on 
Wednesday, December 3, 1958, to discuss your letter of November 13, 1958. 

The transactions to which your letter referred represented the concluding 
phase of the banking arrangements made with the Chase Manhattan Bank 
which originated at the time the financing was arranged in 1956 for the acqui- 
sition by D.C. Transit of the assets of Capital Transit Co. It has always been 
our understanding that all financing transactions relating to such acquisition 
were expressly authorized by Congress in section 138(a) of our franchise act. 
(Act of July 24, 1956, 70 Stat. 598). 

During October 1958, we concluded and discharged all such financing arrange- 
ments with the Chase Manhattan Bank and since November 1, 1958, there have 


* been and there will henceforth be no further such transactions. 


As for the recording of the entries on our books, there appear to have been 
delays and oversights which were corrected when noted by our accounting de- 
partment. In addition to those listed in your November 13 letter, there were a 
few more such entries which should have been all recorded in October 1958 but 
which arrived after the October statement had been closed. Such delays and 
oversights have apparently resulted from the fact that hitherto not all of our 
monthly bank statements have been mailed to the same office. We have taken 





354 REGULATION OF D.C. TRANSIT SYSTEM, INC. 


steps to avoid such delays and oversights in the future by having all monthly 
bank statements, cancelled checks and related bank correspondence sent directly 
to the office of our comptroller and treasurer. 
Very truly yours, 
O. Roy CHALK, President. 


PusLic UTILITIES COMMISSION OF THE DISTRICT OF COLU MBIA, 
Washington, D.C., December 5, 1958. 
Mr. O. Roy CHALK, 
President, D.C. Transit System, Inc., 
Washington, D.C. 


DEAR Mr. CHALK: This will acknowledge your letter dated December 1 and 
handed to me at the time of our meeting with you on December 3, 1958. 

We, of course, have accepted your statement in answer to our letter of Novem- 
ber 13, 1958, that since November 1, 1958, there have not been and there will 
not be any such transactions as were referred to in our letter to you. This, 
together with your verbal assurance that the statement applies to any and all 
affiliated companies, is a satisfactory answer to the questions raised in our 
communication. 

We note your suggestion that you have directed the financial institutions 
with which you are dealing to send monthly statements, canceled checks, and 
related bank correspondence directly to the office of your comptroller and treas- 
urer here in the District of Columbia. As your letter indicates, this should 
facilitate the recording of all such entries without delay. 

Thanking you for your cooperation in these matters, I am, 

Very truly yours, 
GrorceE E. C. Hayes, Chairman. 


PusLic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA, 
Washington, D.C., April 27, 1959. 
Mr. O. Roy CHALK, 
President, D.C. Transit System, Inc., 
Washington, D.C. 


DeaR Mr. CHALK: You are, I am sure, aware of the fact that Congressman 
Harold R. Collier has recently made inquiry of us with regard to certain 
alleged “upstream” transactions between D.C. Transit System, Inc., to its 
parent holding company and affiliates. I quote you the contents of that com- 
munication : 

“In view of authenticated reports I have received regarding the malpractice 
of advancement of funds by the D.C. Transit System, Inc., to its parent holding 
company and affiliates, I respectfully ask your Commission to make a current 
investigation to determine whether or not there have been any further activities 
on this matter on the part of the D.C. Transit System. 

“T shall appreciate an early reply from you to the recommendation which 
certainly seems in proper order at this time.” 

I answered the Congressman by sending on to him the exchange of corre- 
spondence had between us on this matter. It so happened that I had occasion 
to speak to your counsel, Attorney Harvey Spear, and he gave me the assurance 
that the position taken in the company’s letter of December 1 had been strictly 
adhered to. I had a subsequent conversation with Attorney Spear in which 
he told me he had called your attention to this matter and that you had confirmed 
the fact that there had been no additional transactions between the company 
and any of its affiliates since the time of the exchange of communications 
between us on this subject. 

For the purposes of the records of our office, I would very much appreciate 
it if you would answer this communication so that our files will reflect the 
position taken by your company in answer to the Congressman’s inquiry. 

Soliciting your early compliance, I am, 

Sincerely yours, 


GerorGE EB. C. Hayes, Chairman. 
Mr. Wiiu1aMs. Do these letters provide a full and complete answer 
to the question ? 
Mr. Cuatx. They do, sir. 
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Mr. Wiuu1AMs. That is, the question that was proposed? 

Mr. Coax. That is correct. 

Mr. WiLiaMs. Since the writing of the last letter, has there been 
a financial transaction, or any financial transac tions, such as loans and 
advances made? 

Mr. Cuatx. No, sir. 

Mr. Wiu1ams. By D.C. Transit System, Inc. ? 

Mr. Cuatx. No, sir. 

Mr. WitiaMs. Has D.C. Transit System, Inc., endorsed any notes 
for you or any other companies or individuals ? 

Mr. Cuak. No, sir. Excuse me—let me doublecheck that with 
my comptroller. That is correct—no, sir, is the correct answer. 

Mr. Witu1ams. Does D.C. Transit System, Inc., as of today hold 
notes payable—hold notes outstanding against other companies which 
are—— 

Mr. CHAK. I do not believe so. 

Mr. Witi1ams. Which are due now or will become due and payable? 

Mr. Cuaxx. I do not believe so, but let me doublecheck with my 
comptroller. The answer is definitely not; no, sir. 

Mr. WrutaMms. As to these letters, 1 am assuming that these letters 
show one or two transactions between the companies? 

Mr. Cuak. That is correct. 

Mr. Wituiams. With respect to those transactions, is interest 
charged by D.C. Transit ¢ 

Mr. Cuax. I believe so—yes, sir, it was. 

Mr. WiuuiAMs. It was charged ? 

Mr. Cua.x. That is correct. 

Mr. WuutaMs. The interest was credited to the assets of the 
D.C. Transit, Inc. ? 

Mr. Cuatk. That is correct, sir. 

Mr. Wuuiams. Are there any further questions? 

Mr. Frrepei. No questions. There is only one thing. That is as 
to this table. Is “RT” round trip on here and “OW” one way ? 

Mr. Cuark. That is correct, sir; those initials mean that. Yes, sir; 
that is correct. 

Mr. Witi1aMs. Mr. Bush? 

Mr. Busu. I have no other questions. 

Mr. WituraMs. Mr. Derounian? 

Mr. Derowntan. No questions. 

Mr. Witurams. Thank you very much, Mr. Chalk. 

Mr. Cuatk. Thank you, sir. 

May Mr. Spear proceed with the concluding phase of our presenta- 
tion ? 

Mr. WituiaMs. I was getting ready to recognize Mr. Spear. 

Do you have any idea “how long it might take you? 

_ Sprar. Some place between half an hour and 45 minutes. I 
may be able to accelerate it, depending upon the questions. Perhaps 
half an hour might do it. 

Mr. WituiAMs. I am referring to the formal statement. 

Mr. Spear. Well, I would say about half an hour. 

Mr. WiuuiaMs. All right. 

Mr. Spear. If I am not interrupted. 

Mr. Witu1AMs. Proceed. 
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Mr. Spear. That is an approximation, since I do not have a written 
statement. I will do my best. 


Mr. Wi1aMs. Identify yourself for the record, please. 


STATEMENT OF HARVEY M. SPEAR, SPECIAL COUNSEL, D.C. 
TRANSIT SYSTEM, INC. 


Mr. Spear. Yes, sir; I will. 

My 1 name is Harvey M. Spear. I am a partner of the firm of Spear 
& Hill of Washington and New York, special counsel to the D.C. 
Transit System. 

Mr. Witu1aMs. May I go back and ask Mr. Chalk one question ¢ 

Mr. Spear. Certainly. 

Mr. Wituiams. Trans Caribbean Airways, of course, is engaged in 
transportation in the same manner that D.C. Transit, Inc., is? 

Mr. Cuak. That is correct. 

Mr. Wuu1ams. And Transportation Corp. of America is in the 
construction field and would use fuel, gasoline, and other fuels in the 
same manner that D.C. Transit and Trans Caribbean Airways do? 

Mr. Cuaxx. For its vehicles; yes, sir. 

Mr. Wiiuiams. And Trans Caribbean and D.C. Transit, Inc., and 
Transportation Corp. of America, do they collectively purchase their 
gasoline and other fuels or do they purchase them as individual cor- 
porations ¢ 

Mr. Cuak. As individual corporations. 


Mr. Wuuiams. They do not receive their fuel from a common pool ? 

Mr. CuHa.k. No, sir. 

Mr. Witur1aMs. All right, sir. 

You may go ahead, Mr. Spear. 

Mr. Spear. May I say at the outset that I appreciate the problems of 
the committee in working on this legislative situation. And I am 
deeply appreciative of the confusion that the committee has referred to 
so often, and will try to narrow the issues, if I may. 

I have struggled at great length in the past with some of the legis- 
lative problems. I was fortunate enough to work with the staff of the 
conference committee and to be in some of the conferences with the 
conference committee on the original legislation, and, prior to that, 
had worked on the Hill myself as legislative assistant to one of the 
Members of the other Chamber. 

In the same manner as we tackled problems under those circum- 
stances, I will try to narrow the issues as I see them here from a 
lawyer’s standpoint. 

First, on the confusion, I see the problem that the committee has 
because there has been much in the way of confusion generated by the 
complainants, or, shall we say, our competitors. 

First, might I add that usually when complainants or parties liti- 

gant come before a court tribunal, administrative agency, or legisla- 
tive branch of government, they are made to adhere to the general ules 
of equity that “he who seeks equity must come in with clean hands”— 
if he is guilty of violating equity principles he cannot seek relief in 
equity. 

Apart from the monopoly engaged in by our competitors, which I 
wi!l mention only in legal terms in a moment, I would like to point out 
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one matter which the chairman of the parent committee, Mr. 
Harris, raised. He raised a question about it on the first day, if I 
remember the record correctly, and that is that one of the witnesses 
who appeared before this committee, allegedly on behalf of an associa- 
tion, and received the attention of this committee as representing an 
association, did not fairly present what is relevant to this committee, 
misrepresented, if I may, and took advantage of this committee’s 
time. 

Mr. Wiuu1AMs. I hope you will be specific. 

Mr. Svear. I will, sir. 

One of the witnesses was a gentleman named Mr. DeGraff, who said 
he represented Airline Ground Transportatioin Association, Inc., and 
made quite a case on behalf of that association. 

The chairman will remember that Mr. Harris queried another wit- 
ness by a similar name, Graff, as to whether he was Mr. DeGraff, be- 
cause he wanted to question Mr. DeGraff. I think the record will show 
Mr. Harris was not here when Mr. DeGraff testified, but he did point 
out—Mr. Harris did in the record—that he wanted to ask some ques- 
tions about the flood of literature that Mr. DeGraff had been bom- 
barding the members of the committee with through his Airline 
Ground Transportation Assciation. 

There have been at least three mailings sent to the members of this 
committee and the Senate; in fact, all Members of Congress. 

Mr. DeGraff indicated to me he did make three mailings on this 
legislation. What is the issue as to that association? Is it a direct 
party in interest here or is it lobbyist ? 

According to Mr. DeGraff, when I asked him on Monday of this 
week whether his organization had registered as a lobbyist, he indi- 
cated it had not registered as a lobbyist. 

Now, a careful examination of the 1959 Gray Line sightseeing tariff 
not only has Mr. DeGraff’s picture in there as a key sales representa- 
tive and employee of Gray Line, but it is curious to note that the 
address shown in the Gray Line tariff for its New York and eastern 
regional office is 501 Madison Avenue, the same as shown for Airline 
Ground Transportation Association on its letter head that it has been 
using to bombard Congress with. 

The telephone number shown for Mr. DeGraff’s office is the same 
telephone nmber shown for Airline Ground Transportation Associa- 
tion. } 

I submit to this committee that at least this witness, and I do not 
know how many others, but certainly this witness who did not disclose 
that he was an employee of not only our major competitor but admit- 
tedly the antagonist in this matter, the largest complainant, the real 
sightseeing monopolist, Gray Lines, but he also has been engaging in 
lobbying in violation of the Lobbying Act because he has not regis- 
tered in accordance with the Lobbying Act. At least he had not as 
of 4 p.m. on Monday of this week. 

I submit that this kind of illegal lobbying, in violation of the United 
States Code, and by imposition upon this committee, is a matter which 
the Department of Justice should hear about through this committee. 
And I would submit that this committee in its judicial discretion and 
wisdom would refer this matter for investigation to the Department of 
Justice because he who comes into equity seeking equity should do so 
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with clean hands, and when violating the Lobbying Act I think this 
witness has a duty and an interest to call this matter to the attention 
of both the Congress and the Department of Justice because the 
Lobbying Act says: 

Any person who shall engage himself for pay or for any consideration for the 
purpose of attempting to influence the passage or defeat of any legislation by the 
Congress shall before doing anything in futherance of such object register with 
the Clerk of the House— 
which this lobbying group called Airline Ground Transportation As- 
sociation, Inc., has not as yet done. 

Mr. Chairman, there are other 

Mr. WiutraMs. The committee does not have jurisdiction over lob- 
bying. That is within the province of another committee of the Con- 
gress. This committee does not have it. However, this committee 
will take under advisement the matters that you have presented to 
it and will take such action as it deems appropriate. 

Mr. Sprear. Thank you, Mr. Chairman. 

The other area relating to equity relates, for example, to the kind 
of interest that Gray Line—our competitor, and the real monopolist 
in the District—has in furthering this particular legislation. 

As will be developed in a brief discussion of the law in a moment, 
Gray Line has exclusive contracts with hotels, not only locally but, ap- 
parently, has exclusive licenses throughout the United States such 
that, even if the local hotels wanted to give a franchise to Mr. Chalk’s 
company, they could not do so, because other hotels in other cities 
would be affected by this exclusivity in the agreement, as it is called 
in antitrust and Sherman Act language. 

And, therefore, Gray Line is engaged in an antitrust act in re- 
straint of trade when it has the exclusivity in agreements with the 
local hotels that are part of a national chain. 

Another area for consideration of this particular committee is that 
several of our competitors who have appeared here as witnesses— 
A.B. & W., W.B. & M., W.M. & A.—are all companies which, as I 
mentioned this morning, are both transit companies and sightseeing 
companies. And they have assets which are used both in sightseeing 
and in mass transit. And they, of course, oppose the application of 
this legislation to them, but they would have it apply to us. These 
are the groups that come into this legislative body seeking equity 
with unclean hands, because they would not have the same rule apply 
to them; because they are in their own respective areas violating the 
rule—the antitrust rule, the Sherman Act rule. 

If I might, I would like to narrow as best I can the issues and try 
and see if I can somewhat clear the air on the confusion. 

There have been three words thrown about by our competitors that 
have caused the confusion, because no one of the three is enough to 
make a case; and all three put together are not enough; but when you 
talk about one, and you get to the meat of the problem, they shift to 
the second or the third: 

First, tax. Second, subsidy. Third, monopoly. 

They say D.C. Transit has tax advantages. 

_ It has subsidies through the fare structure and income tax, and so 
forth. 
And it has monoply aspects. 
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What, then, is their big objective? What are they after? 

I believe it was Mr. Harris who indicated that the tax advantages 
he did not think were the real problem. The tax advantages were the 
whipping boy here. They are the drum that they are beating. But 
they are not the real problem, because they are not significant in 
amount in the past, and indications have been that they will not. be 
in the future under any set of hypothetical circumstances that might 
be imagined as to subsequent profits or subsequent later returns. 

Thurmond Arnold, before this committee, said tax advantages were 
peanuts. It is not the real issue. 

Most of the Members of the Congress who have testified on this 
bill have said, including Mr. Patman, that the tax advantages 
are not the real advantage. They are, incidentally, the original cry. 
They are the ones that they whip up enthusiasm for. 

A second area that they have talked about is the subsidy area—that 
we are, through fares, subsidizing the losses in sightseeing. 

Well, in the first place—incidentally, this point, at least two of our 
competitors, Mr. Davis and Mr. Burroughs, rely on heavily. Here 
they say losses in this area can be absorbed by profits in other areas. 

Representative Rogers thinks this is the real issue, not tax advan- 
tages. And he says this is what should be considered. 

But, as I believe this committee has heard at great length, there is 
no real loss in an added cost basis when you realize that these assets 
would be unused in the service of the day, but if you were to assign 
the total amount of overhead to this operation that the PUC would 
like us to do, you still do not have a loss any longer. You might have 
had in 1958, the first year of operation, but you do not have a loss any 
more. 

So there is no subsidy on anybody’s basis. 

Finally, they talk about monopolistic assets—the advantages of 
better equipment, of better purchasing power, of better organization, 
of a better known name. They talk about monopolistic assets. being 
used in an area where competition is supposed to reign. 

This is really a legal proposition in a sense, because the question 
really is: May monopoly use its assets to compete in a field where no 
monopoly has been licensed. And, as I will spell out the case, they 
are unanimous in saying, “Yes; it can, as long as its activities by them- 
selves in the other field are competitive, are not monopolistic in that 
field.” 

There is, in other words, nothing per se, nothing noncompetitive 
about using assets developed from a monopoly in an area which is 
competitive. The courts have so held. If it were, you would stag- 
nate competition. 

There may be other remedies that the law provides, I will get to 
that in a minute. 

But one thing is clear: there are three different issues being brought 
up here. And different members of the committee and different Rep- 
resentatives testified and have focused on different issues. And that 
is the trouble we have been having. 

The bill seeks to divide assets. 

The Commissioners of the District of Columbia come. in and talk 
about tax legislation, as does the PUC. They oppose a bill on a divi- 
sion of assets, separation of assets, but talk about tax legislation. 
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Mr. McLaughlin is worried about tax advantages, but that has 
nothing to do with separation of assets. 

And both of these have at times, whenever all other arguments 
failed, talked of subsidy through losses. But there are no subsidies 
through losses. And, in any event, subsidies through losses has noth- 
ing to do with a tax advantage, has nothing to do with separation of 
assets per se, as a legal concept. 

There is, equally, confusion about what the bill is going todo. Just 
what will this separation of assets do? Members of Congress have 
differed in what it was intended to do, as the chairman has so well 
pointed out. For example, one Representative, Mr. Rogers, said that 
according to his understanding of his own bill assets could be inter- 
changed, providing adequate bookkeeping records were kept. He did 
not really want to prohibit the use of the assets, as the chairman 
developed in narrowing the issue; he only wanted to require proper 
accounting. 

A second Member of Congress who introduced a bill pointed out he 
did not want to prohibit the use of personnel, Mr. Collier. He only 
wanted to prohibit the use of equipment, but we would never try to 
prevent a man earning his livelihood from being used in another re- 
lated field, providing again, he said, proper accounting were provided. 

Mr. Patman pointed out he thought it would prohibit the use of 
the assets and the equipment. And that was his intention—that is, as 
to equipment and personnel. 

All three Representatives differed on what their bills were intended 
to provide. And each one of these three Representatives had a differ- 
ent reason for introducing it. 

One talked of tax advantage again. 

One talks of monopoly again. 

One talks of subaidies and losses. 

The President of the Board.of Commissioners, Mr. McLaughlin, 
and the Chairman of the PUC, and Commissioner Kertz both inter- 
oreted the bill as, in fact, the company interprets the bill, and as Judge 

urman Arnold determined the bill, that it would prevent inter- 
change of assets, of personnel on any part-time basis, so that we could 
not use the assets during the hours of the day. We would have to 
completely separate assets and personnel. 

By personnel, I do not know whether they mean only employees 
who are driving these vehicles, but the supervisory personnel, manage- 
ment, and, in fact, Mr. Chalk. 

And I would guess if I were to try to understand what they are 
really after, that you could throw all of these objectives into the hop- 
per and come out with only one real reason: They cannot meet the 
imaginative and aggressive hard-sell program of Mr. Chalk. And so, 
if they could separate personnel, including Mr. Chalk, they would be 
very satisfied, because then they could go back to their somewhat pre- 
historic business activities and management and continue to exist in a 
dormant stage that they were in before they had to meet aggressive, 
hard-sell sales tactics. 

It is difficult, really, to see just what the issue is that is tantamount. 
That is why I can sympathize with Mr. Macdonald and all members 
of the committee who tried to create some order out of this confusion, 
because the bills all talked about separation, but most of the addresses 
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are directed at tax advantages which the most ardent supporters of the 
bill say are not. 

Judge Thurman Arnold and Mr. Patman and so forth. 

I would like, then, to turn to the legal significance of the legislation. 
But before I do, I would like to develop the background for one of the 
four legal issues. 

And might I state at the outset what the four legal issues are? 

We regard the legislation as both unconstitutional and illegal if 
there is a separation between constitutionality and illegality, for these 
four reasons, and they all rely on two grounds. 

It is, in the first lean a breach of contract. And even if constitu- 
tional would be illegal in the sense that one of the two parties is 
breaching the contract. 

‘Assuming for the moment that it could breach the contract, as the 

wer of the sovereign, it would give rise to a cause of action for 

amages, as I will develop in a moment, under well-accepted case 
law. 

Secondly, it is discriminatory, because it singles out one transit 
company, to separate it out, while the other thrze transit companies, 
apart from Gray Line, which is strictly sightseeing and charter—it 
separates out from the other three transit companies, A.B. & W., 
W.B. & M., and W.M. & A., all of whom are both transit and sight- 
seeing. Therefore, discriminatory. 

Thirdly, it violates due process clause, which I will spell out at 
greater length. And I am not alone in this opinion. I not only have 
the cases, but I have the distinguished Research Assistant in the 
Legislative Branch in the Library of Congress, whose opinions to 
Senator Morse I will introduce into the record as part of the pro- 
ceedings. 

It eraleden the Interstate Commerce Act which this committee is 
so familiar with, because that act creates incidental charter rights 
about which Mr. Bush has asked, and I am going to answer those in 
a moment. And it takes away or revokes “grandfather” rights that 
have come down for many, many years without any kind of a hearing 
required by the Interstate Commerce Act or under the protection of 
the Administrative Procedure Act, both of which were intended to 
prevent confiscatory practices in the revocation of permits and fran- 
chises under which the D.C. Transit and the Capital Transit have 
operated for years. 

To get to the first point, breach of contract, I would like to develop 
for the record in response to questions about the history of section 6 
some material which I think spells out the contractual nature of sec- 
tion 6 in the franchise. 

If I might introduce into the record now as an exhibit, consisting 
of many pages, which is a compilation of a written agreement, a 
form of a franchise, and correspondence between the president of 
the board of Commissioners and the Congress. The chairman will 
remember seeing some of this, perhaps, in June 1956, when he was a 
member, I believe, of the conference committee, and one of the man- 
agers for the House, together with Chairman Harris, and partici- 
pated in some of the conference sessions. 

The top page, if I might. explain, sir, is a document dated June 27, 
1956, from T. C. A. Investing Corp., by Mr. Chalk, to the Capital 
Transit Co. 
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Mr. Wru1aMs. Just a minute. 

Mr. Spear. Surely. 

Mr. Wii1ams. These documents that you have here are matters 
which came about while this bill was in conference, between the House 
and the Senate, is that not correct? 

Mr. Spear. That is right. 

Mr. Witx1aMs. These are in the nature of negotiations, I believe, 
are they not—most of them? 

Mr. Spear. Not to be limited 

Mr. Witu1aMs. It is of a negotiating nature? 

Mr. Spear. Not to be limited to that, the top document is a written 
offer. The top page and the two following, together, must be read 
together as two letters of the same date—it is a written offer of Mr. 
Chalk to Mr. Broadwater of Capital Transit Co., conditioned upon 
a franchise, and speaks for itself, in that regard, not as to negotiation 
with the company. I would like to start with the top three pages, 
if I may. 

‘Mr. Wiiutams. Mr. Spear, may I say this? 

Mr: Sprrar. Yes. 

Mr. Wituiams. These are the documents which were passed back 
and forth among the various parties in interest here ¢ 

Mr. Spear. Yes. 

Mr. Wiuu1ams. I am sorry I missed just: what they were in the be- 
ginning. You will not attempt to testify to anything which might 
have occurred in the conference? 

Mr. Spear. I will not, sir. 

Mr. Wiiu1aMs. Do I so understand ? 

Mr. Spear. I will not, sir. 

Mr. Wiu1aMs. With respect to the conference prior to the enact- 
ment of the legislation ¢ 

Mr. Spear. I am fully aware of the difficulties in litigation and be- 
fore the courts of trying to develop, as they frequently try to develop, 
the legislative history analysis—the area of negotiation prior to a 
particular statute. And the courts have had a difficult time whenever 
that is attempted in digging up old files. If that were to happen 
the legislative process would break down and just furnish cross- 
examination material. These are not intended to do that. These 
speak for themselves, 

Mr. Wiu1aMs. I wanted to stay within the proper field. 

Mr. Srzar. I am conscious of that limitation and would not impose 
on the committee that way. 

The top three pages represent a written offer from Mr. Chalk to 
Mr. Broadwater, a contractual offer which subsequently, after the 
franchise was formulated in final form, into a very long, voluminous 
agreement setting up closing procedure and so forth. This is the 
basic offer of amount and principal so-called. And on page 2 of the 
second letter dated June 27, Mr. Chalk indicated that his offer to 
Mr. Broadwater to purchase the assets were predicated—in the middle 
of the paragraph—if I may pick it up and quote— 
that we are not to be bound by the contract unless we are granted a franchise 
by Congress, which shall be the franchise referred to in letter of transmittal 
dated June 27, 1956, from the Board of Commissioners to the Honorable Pat 


McNamara, chairman, conference committée on 8. 3073, a& per exhibit herewith 
attached, which letter recommends us, ' 
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That exhibit attached was made up of a letter from the president 
of the Board of Commissioners to Mr. McNamara, in which he at- 
tached a memorandum of 1 page from Colonel] Nosek, and a draft 
franchise which starts out, consisting of 15 pages—it starts at the top 
with no heading and reads: 

Amend 8S. 3073, as it passed the Senate, by inserting a new title after the 
enacting clause, to be designated “title I’ and to read as follows: 

I would like to have all of these included as the basis for Mr. 
Chalk’s offer to Mr. Broadwater. And they speak for themselves. 
| would like to have them as an exhibit tomy testimony. 

Might I ask, sir, that the comittee refer to section 6. Of course, 
they would be interested in section 6 which appears on page 4 of the 
so-called draft franchise, at the end of this letter. 

Mr. WitttaMs. Unless there is objection on the part of some of the 
committee members, Mr. Spear. I am informed that these same let- 
ters were handed to the committee and have already been placed in 
the record. 

Mr. Spear. Have they been ? 

Mr. Wituiams. I believe they have. 

Mr. Macponarp. Yes. 

Mr. Spear. If they have not, I should like to have them, but I do 
not wish to duplicate. Could they be submitted subject to a check 
of the clerk of the record, as to whether they have already been in- 
troduced in the record ? 

Mr. Wiu1aMs. I think that the committee will accept them on that 
basis. If they are already in the record they will be made part of it 
by reference. 

The documents referred to appear on pp. 243-250.) 

Mr. Spear. If the chairman may permit me to proceed, an exami- 
nation of section 6 on page 4, would indicate that it differs from sec- 
tion 6 of the franchise as enacted only by the fact that there was added 
to the draft of section 6 an additional clause which stated that the 
sightseeing charter services would be subject not only to the rules of 
the District, but, also, of the Interstate Commerce Commission. 

And I would like now, if I might, to offer subject to a ruling of the 
Chair, of course, a memorandum on this subject which was furnished 
to me and, also, to the conference committee by the Office of the Leg- 
islative Reference Service Counsel on this draft. And the reason I 
submit it is primarily one of timing to show just how section 6 reached 
its present state. 

his is a document consisting of eight pages entitled, “Office of the 
Legislative Counsel, House of Representatives, United States, Memo- 
randum Relating to the Proposed Franchise Submitted by the Com- 
missioners of the District.” 

I would like to ask that this be made an exhibit. And I would call 
the committee’s attention to page 2 of this memorandum as to rele- 


vancy, wherein it states, “section 6” meaning section 6 of the Board of 
Commissioners’ proposal of June 27, 1956: 


“Section 6 would authorize the new company to engage in special charter or 
sightseeing services subject to compliance with applicable laws, rules, and regu- 
lations of the District of Columbia. 

Mr. WriutaMs. Just.a minute. 

Mr. Spear. Yes: 
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Mr, Wiiur1aMs. This is a memorandum from the Office of the Legis- 
lative Counsel. Do you know who prepared this memorandum ? 

Mr. Spear. Well, sir, I see on it the committee address of one of 
the members. 

Mr. Wiuu1aMs. At whose request was this prepared ? 

Mr. Sexar. Mr. Chairman, as I remember it, the draft of June 27, 
1956, submitted by the Commissioners, and drafted by the Commis- 
sioners, incidentally, and submitted to Mr. Chalk on that day was 
then turned over to the staff of the conference committee. 

Mr. Witu1ams. By whom? 

Mr. Spear. As I understand it, and I was not there, sir, but I would 
assume the conference committee chairman. 

Mr. WitiraMs. Was this for the information of the committee or 
for the information of Mr. Chalk, or for the information of the 
Commissioners ? 

Mr. Spear. The memorandum was proposed, I understood, for the 
members of the conference committee, but the consideration in its 

reparation, as I understood it, was to be applicable—that the con- 

erence committee was interested in developing the franchise and 
perfecting the draft, but in a manner that would meet the objectives 
of the Commissioners, Mr. Chalk, and the committee, so that—— 

Mr. Wiuiams. Mr. Spear, this is not even dated. 

Mr. Spnar. No, there is no date on it, but I could identify the date 
by reference to the draft that came out. 

Mr. Wiin1aMs. How did you come into possession of this? 

Mr. Spear. During the period of perfecting the franchise I had sat 
with the representatives of the Board of Commissioners to develop 
the particular bill, And then was asked by the chairman of the con- 
ference committee, Mr. McNamara, to make myself available to the 
legislative staff of the committee which included Mr. Mowson and 
Mr, Perley, to assist in reaching the objectives until satisfied on the 
legal ramifications of the objectives, and, in fact, sat in conference, in 

ouse legislative conference office to work this up. 

I would not propose to try to put into this record any discussions 
we there had, but I do believe the memo would be applicable. 

Mr. Wiiu1aMs, This is not signed. It is not identifiable as being 
the work of any individual. The purpose for which it was prepared 
cannot be established definitely, except that. it is customary for Mem- 
bers of Congress to request legislative counsel, as you well know, in 
assisting the Members in analyzing the legislative language and the 
effects of that language. 

This is the first time that I can recall in my service in Congress 
where a memorandum from the Office of the Legislative Council, pre- 
pared for the use of its members in assisting them in arriving at a 
decision, has been presented to a congressional committee. 

I am inclined to think that it would be a bit beyond the bounds of 
ropriety to permit this to be introduced as evidence of any kind. 
his is in the form of a memorandum. 

I was a member of that conference committee, you know. Numer- 
ous memoranda were submitted to the members of the committee. 
Quite obviously, all of those memos were not available to us. And 
this is simply one which has been arbitrarily picked out of the thin 
air. And as much as I regret to have to do this, I am afraid that the 
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committee will have to refuse to permit this to be introduced as evi- 
dence of any kind. 

Mr. Spear. Mr. Chairman, might I make it available to the 
committee ? 

Mr. Wuu1aMs. The committee will be glad to accept this for our 
files, for reference by the committee, for such use and value as the 
individual members might deem it to have. 

Mr. Srear. Might I call the attention of the chairman first to the 
background of how it came into my possession ? 

The franchise, is, as I think all members have agreed, a contract 
in effect. We were one of the two parties to the contract and had a 
great stake, not only in its substance but in its technical form. Not 
only were we interested in words, but we wanted to be certain from 
our standpoint as counsel that it meant, when properly interpreted, 
that it would meet our objectives. 

Therefore, we had a stake in the wording, as it were. And it was 
necessary in this case that we be one of two parties to the negotiations 
with the staff of the Congress. And in that regard it is, of course, 
unique. So is the franchise unique. 

I do not imagine that there are very many franchises granted by 
Congress which are the subject of negotiation with the franchise 
holder. This was one. 

I have available, Mr. Chairman, the original. I do not know what 
the process is. It is a blue ink mimeographed document, or multilith, 
in which this memo was handed to me, and Mr. Perley might be able 
to identify it. 

I, also, have a two-page document entitled, “Notes of Changes Sug- 

ted for Consideration by Perley and Mowson,” which incorporates 
this section 6 change. 

And, finally, a draft of the franchise itself dated July 7, 1956. 

I would like to submit them, if the chairman would like, just to 
examine them before making his ruling final. 

Mr. WituiaMs. All of these documents are what might be termed 
“working documents” of the staff of the conference committee, is that 
not correct ? 

Mr. Spear. Yes; I would say not exclusively, because we are fran- 
chise holders. I had understood—— 

Mr. Wituiams. These were submitted to you or made available to 
you as a matter of courtesy, were they not, during the time that you 
were permitted to confer with the staff and with the members of the 
conference committee. Is that not correct? That was in order that 
you might be kept informed of the proceedings of the committee? 

Mr. Sr#ar. I cannot deny, of course, they were made available to us. 
And, of course, it was very much appreciated. I did not realize by 
implication there was a limit to their use, because we were, as I said, a 
= party to the contract, namely, we were a contracting party 
there, 

Mr. WiittaMs. There was no contract at that time, was there? 

Mr. Spear. No; that is correct. 

Mr. Wir1tams. Now the law has been enacted and language has 
been written in the official reports of the two committees of the Con- 
gress. Those and the conference committee reports, are available. 
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The documents, notes, memorandums, and other material which 
were considered by the conference committee prior to the time that the 
committee submitted its report to the Congress would hardly be rele- 
vant, would hardly be able to qualify as evidence, it would appear to 
me. 

I think myself it would be highly improper for these notes to be 
accepted by the committee as part of your testimony in evidence pre- 
sented to the committee. 

However, I will relax it to this extent. Rather than to rule arbi- 
trarily on it and to assume the responsibility in ruling on it, we will 
accept this subject to the consideration and action by the committee 
itself in executive session. 

Mr. Spear. Thank you, sir. If not in the record, I would, of course, 
be interested in having it included in the files of the committee by ref- 
erence, for use of the committee members only. 

Mr. Witu1ams. If it does not go into the record you may submit 
anything that you wish for reference to the files. 

Mr. Spear. Might I have the three multilithed copies back? I would 
like to have them back for my files. 

There is no doubt that section 6, the sightseeing section, was in the 
draft of the franchise that was proposed on June 27, 1956, by the 
President of the Board of Commissioners for Mr. Chalk’s company. 
That is the real meat of the matter.’ 

The important point, of course, is that it was on June 2, 1956, that 
the Board. of Commissioners said to Mr. Chalk “This is the franchise 
which we will recommend to the Congress, if vou will accept it and be 
bound by it.” 

Might I just go back, without reviewing a lot of material already 
covered, and state only this: The Board of Commissioners had been 
requested by the conferees—let me go back just a little bit more. 

Mr. WitiiaMs. Just a moment, please. I know what you are at- 
tempting todo. I think that you are trying to show what you consider 
to be the legislative intent. Am I correct in that ? 

Mr. Spear. No, sir; I would not presume to speak personally for 
the legislative intent. I am trying to show what I think the commit- 
tee would like to know and, that is, what Mr. Chalk and the company 
understood from our standpoint, for whatever the evidence is worth, 
if the committee will hear it. 

Mr. Wuu1ams. The fact remains that this language was written 
into the legislation. Mr. Chalk was willing to accept the legislation 
as written for purposes of engaging in the mass transportation busi- 
ness in Washington. 

‘As to what the legislative intent of this language was, I think that 
all of us are reasonably aware of what that intent was; at least it must 
be assumed that the Members of Congress who voted on this legislation, 
either pro or con, had knowledge of what the intent of the legislation 
was. 

In discussing any transactions or negotiations that may have oc- 
curred prior to the passage of this legislation, I would prefer you to 
confine yourself insofar as the Congress is concerned to a discussion 
of the official documents. 

Mr. Seear. Yes; I will, sir. What I am directing my attention 
to— 
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Mr. Witx1aMs. Relating to the legislation. 

Mr. Spear. What I am trying to direct my attention to, so that the 
committee will understand 

Mr. Wiuu1aMs. Not to discuss what may have transpired in debate 
on it. I think that should be considered with this, perhaps. Do you 
know where that line is? 

Mr. Spear. I am trying to adhere to it. I am addressing myself 
now to the points raised by one or two Congressmen in introducing the 
bills, and in their remarks on the floor of the House, and to the adjec- 
tives used by some of the lawyers and the proponents of the bills here 
which were to the effect that this section slipped into the franchise, 
and no one really realized its import. Mr. Chalk insisted upon it and 
asked for it, and it was something that no one had contemplated or 
intended, in the first instance. It is only for the background that is 
shown that this was offered to Mr. Chalk by the Commissioners, was 
carefully considered and reviewed, and was not in any way an after- 
thought or slipped in that I offer this particular evidence for the 
record. 

Mr. Witii1ams. I repeat that the language in the bill was put in 
there by the Congress. I am reasonably certain that the Congress 
itself is able to determine what it meant when it put that language in 
the bill. What transpired before in private conversations I think is 
hardly relevant here. 

Mr. Spear. Yes; I appreciate that, Mr. Chairman. I will not be- 
labor it any further. 

I was only replying to remarks which the chairman permitted in 
the record from Members of Congress and proponents of the legisla- 
tion, that this was a sleeper, so-called, and I wanted to spell out that 
it was not. And I am sure that, as the chairman has indicated, what 
Congress intended is for Congress to say and for the courts ultimately 
to decide. 

Mr. WituraMs. The courts? 

Mr. Spear. And the courts, yes. 

There has to be, of course, in the area of franchise, where there are 
negotiations, some element of what the parties intended when they 
started talking of intent. It is not the kind of congressional intent 
which is usually raised in legislation of a unilateral nature. But in 
any event, within those limits, this says all I need to say and I will 
proceed to my next point. 

There is one thing that is certain, just taking it from the day the 
bill was enacted, Mr. Chalk’s offer was conditioned upon receipt of a 
franchise with section 6 in it. There is no doubt about that. He, 
therefore, had a contract with good consideration upon which he 
relied. This contract and the consideration are property rights. 

The fact that this bill would breach that contract has been elo- 
quently spelled out by no less a Member of Congress than Mr. Wright 
Patman of Texas. 

Mr. WiuuraMs. Off the record. 

(Discussion off the record.) 

Mr. Witi1ams. You may proceed. 

Mr. Srrar. I would like to call the attention of this committee to a 
document that is an official record of the House Select Committee on 
Small Business which is printed, page 187 of part 2 of the hearings 
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before the select committee in July 1958, which is a memorandum that 
was directed to the files and made a public record in those hearings by 
Staff Director B. H. Jacques, and it relates to a conference between 
Mr. Wright Patman, of Texas, Mr. Jacques, staff director, Mr. Roy 
Chalk, and myself. 

That conference took place at 9:30 on July 10, 1958. There was 
discussion in that meeting, Mr. Chairman, of some change in section 6. 
I would like to quote the paragraph from page 187 of those printed 
hearings, part 2, in which it is stated: 


The chairman— 
meaning Mr. Patman— 


mentioned that he had hoped that some arrangement could be reached whereby 
the sightseeing business could be surrendered by Mr. Chaik, it being under- 
stood that he would be compensated therefor in some fashion which was ap- 
propriate. 

As early as July 1958, Mr. Wright Patman, one of the proponents of 
the bills, recognized that to amend section 6 would give rise to a 
breach of contract cause of action, that damages would be payable. 

Mr. Patman indicated the hope Mr. Chalk could be compensated and 
section 6 could be amended. I quote Mr. Patman in this case as au- 
thority for the first legal proposition that this bill, if enacted, would 
give rise to a breach of contract cause of action. 

The same position is taken by the Public Utilities Commission in 
its testimony. I would like now, if I might, to have introduced as 
part of the record a letter memorandum dated April 15, 1959, from 
the Legislative Reference Service, addressed to Senator Wayne Morse, 
on the “constitutionality of S. 304 of the 86th Congress.” 

The same bill as those being heard by this committee—this two- 

age memorandum which is made a part. of the Senate record, I would 
Fike to have made an exhibit to my testimony in this proceeding, if 
the chairman would so rule. 

It, in effect, takes the position which we will support at greater 
length, that this bill is unconstitutional because it is a deprivation of 
property without due process, a violation of the fifth amendment to 
the Constitution. 

I would like, Mr. Chairman, that this letter copy, which is in the 
Senate hearings, also be made a part of the record in this proceeding. 

Mr. Macponatp (presiding). It will be accepted for whatever it is 
worth. I do not know how much it is worth. As acting chairman, if 
there is no objection, we will accept it, if it is relevant. 

Mr. Spear. It is relevant if the bills are. 

(The document referred to follows:) 

Tur LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C., April 15, 1959. 
To: Senator Wayne Morse. 


From: James P. Radigan, Jr., senior specialist in American public law. 
Subject: Constitutionality of S. 304 of the 86th Congress. 


Would the enactment of S. 304 of the 86th Congress amount to the impair- 
ment of a contract or to a deprivation of property without due process of law? 
As the United States is not in specific terms included within the constitutional 
prohibition which prevents the States from passing laws impairing the obliga- 
tions of contracts (see: Union P.R. Co. v. United States, 1879, 99 U.S. 700, 719; 
Mitchell y. Olark, 1884, 110 U.S. 638, 643; and New York v. United States, 1922, 
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257 U.S. 591, 601), the proposed bill will be examined to determine whether it 
deprives the D.C. Transit System of property without due process of law. 

The proposed bill reads: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all assets, including the real, 
fixed, personal, rolling, or quick assets of D.C. Transit System, Inc., used or us- 
able, and all personnel employed in providing the service of mass transportation 
of passengers for hire, as provided in section 1 of the Act of July 24, 1956 (70 
Stat. 598), shall be used and employed exclusively in such mass transportation 
services, and shall not be used or employed in whole or in part in any other 
service in competition with the service of any other company. The Public Utili- 
ties Commission of the District of Columbia is hereby authorized and directed 
to promulgate such rules, orders, and regulations as shall be necessary to imple- 
ment this Act.” 

The effect of this bill is to require a complete separation of the two functions, 
“mass transportation” and “charter and sightseeing,” authorized under the 
terms of the franchise granted the D.C. Transit System by the act of July 24, 
1956 (70 Stat. 598). 

While the rights granted by a franchise are property (West River Bridge v 
Diz, 1848, 6 How, 507, 534), and as such protected from being taken without 
just compensation, whether the obligor be a private indiv idus il, a municipality, 
a State, or the United States (Lynch v. U.S., 1934, 292 U.S. 571, 579), neither 
an appropriate regulation of the use of property (Richmond F. & P. R. Co. v 
Richmond, 1878, 96 U.S. 521, 529) nor a diminution in the value of a business 
as the result of a valid regulation (Cailfornia State Auto Association Inter- 
national-Insurance Bureau v. Maloney, 1951, 341 U.S. 105, 111), is a “taking of 
property” under the due process clauses of the Constitution. The crux of the 
problem, therefore, is whether S. 304 is an appropriate regulation or is so arbi- 
trary and unreasonable as to become an infringement upon the rights of owner- 
ship protected by the due process clause of the fifth amendment. 

The provisions, including section 6, of the act of July 24, 1956, accepted by 
the D.C. Transit System, by its undertaking to operate the “mass transportation” 
facilities of the District of Columbia became a valid contract. (See: Indiana 
ex rel Anderson v. Brand, 1938, 303 U.S. 95, 100 and New Jersey v. Yard, 1877, 
95 U.S. 104, 114), and as such protected under the due process clause of the fifth 
amendment. (See: Lynch v. United States, supra.) The right to engage in the 
charter and sightseeing business provided for by section 6 of this act thus be- 
came a right of property which could not be devested by subsequent legislation 
(Fletcher v. Peck, 1810, 6 Cr. 87, 186; Poindexter v. Greenhow, 1885, 114 U.S. 
270, 286). 

S. 304 requires more than a segregating of the assets used and the personnel 
employed in “mass transportation” from the assets used and the personnel em- 
ployed in the charter and sightseeing business of the system; it prohibits com- 
pletely the use of the same assets or the same personnel in two authorized 
functions legislatively granted by the Congress. To extend the prohibition this 
far is a taking of the property right to engage in the charter and sightseeing 
business granted by the terms of section 6 of the act of July 24, 1956. 

As property is the sum of all the rights and powers incident to ownership 
(See: Nashville, C. & St. L. R. Co. v. Wallace, 1933, 288 U.S. 249, 268), includ- 
ing the right to control its use (See: Banton vy. Belt Line R. Corp., 1925, 268 
U.S. 413, 421), and as confiscation may result from a denial of the “use of prop- 
erty” as well as from a taking of the “title to property” (See: Chicago, R. I. & P. 
Ry. Co. v. United States, 1931, 284 U.S. 80, 96), I believe S. 304 is unconstitu- 
tional. 


Mr. Macponaxp. As both you and I know, I do not think that the 
Legislative Reference Service of the Library of Congress as yet has 
the authority to determine as to whether an act or a proposed bill is 
unconstitutional. Inasmuch as it shows some research and quotations 
which tend to support your position, it will be accepted. 

Mr. Spear. Thank you, Mr. Chairman. I introduce it, of course, 
because I concur in it and have a volume of cases to cite in support 
of it. I will not delay this hearing with a recitation of the cases. 


I would just like to point out that we do have them and are inter- 
ested in submitting a memorandum on it. 
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May I add that is, of course, the opinion only of one man and, per- 
haps, in his official capacity, but nevertheless of one individual and 
it is of the same validity as the opinion of Judge Thurman Arnold 
which goes the other way and which merely, because Judge Arnold 
says that the legislation is constitutional does not mean that it is con- 
stitutional. 

Mr. Macponaxp. It has been accepted. Do you want a review of 
the ruling? 

Mr. Srrar. No, I am indicating that I think that it is entitled to 
great weight as a proposition that the legislation is unconstitutional— 
the legislation is unconstitutional for a second reason, because it is a 
discriminatory bill in that it seeks to separate the assets of one com- 
mon carrier in the area, without affecting the assets of all similarly 
constituted common carriers. And that proposition we will support 
by cases in the memorandum to be filed subsequently, as I understand 
it, with the permission of the committee. I think it is self-evident 
on its face that it is discriminatory. 

Finally, the violation of the Interstate Commerce Act. In that 
regard 1 would like to introduce into the record the much overdue 
certificate of public convenience and necessity requested by Mr. Bush 
some time ago. And this certificate, dated October 1, 1956, No, 
MC-75289, which at the end of page 3 indicates it supersedes and, 
in effect was the successor to the one granted to Capital Transit Co., 
our predecessor, sets forth the interstate authority of D.C. Transit 
with, of course, not only the references on sheet No. 3 to what are 
called “Irregular Route” authorities, but, also, carries with it what is 
called “Incidental Authority” under the Interstate Commerce Act, 
section 209 (c). 

I would like to have this be made an exhibit to my testimony at 
this time. 

Mr. Macponatp. Without objection, it is accepted. 

(The document referred to is as follows:) 


Receiveo D.C. Transit System, INc., Ocroser 1, 1956 
C-15.1 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
No. MC-75289? 
D.C. Transit System, Inc., WASHINGTON, D.C. 


At a session of the Interstate Commerce Commission, division 1, held at 
its office in Washington, D.C., on the 28th day of September, A.D. 1956— 

After due invesigation, it appearing that the above-named carrier has com- 
plied with all applicable provisions of the Interstate Commerce Act, and the 
requirements, rules and regulations prescribed thereunder, and therefore, is 
entitled to receive authority from this Commission to engage in transportation 
in interstate or foreign commerce as a motor carrier; and the Commission 80 
finding ; 

It is ordered, That the said carrier be, and it is hereby, granted this Cer- 
tificate of Public Convenience and Necessity as evidence of the authority of 
the holder to engage in transportation in interstate or foreign commerce as a 
common carrier by motor vehicle; subject, however, to such terms, conditions, 


1This certificate embraces the operating rights in the certificates superseded and can- 
celed in the last ordering paragraph above, and is issued for the sole purpose of reflecting 


the substitution of the above-named corporation as owner of said operating rights. 
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and limitations as are now, or may hereafter be, attached to the exercise of the 
privileges herein granted to the said carrier. 

It is further ordered, That the transportation service to be performed by the 
said carrier in interstate or foreign commerce shall be as specified below : 


REGULAR ROUTES 


Passengers and their baggage, and newspapers, in the same vehicle with 
passengers— 

Between Washington, D.C., and College Park, Md., serving the intermediate 
points of Mount Rainier, Brentwood, Hyattsville, and Riverdale, Md.: From 
Washington, D.C., over U.S. Highway 1 to College Park, and return over 
the same route. 

Between Washington, D.C., and Four Corners, Md., serving the interme 
diate point of Silver Spring, Md.: From Washington, D.C. over Maryland 
Highway 97 to junction U.S. Highway 29 at Silver Spring, Md., thence over 
U.S. Highway 29 to Four Corners, and return over the same route. 

Passengers, during the respective racing seasons— 

3etween Washington, D.C., and Bowie Race Track, Md., serving no inter- 
mediate points: From Washington, D.C., over U.S. Highway 50 to Colling- 
ton, Md., thence over unnumbered highway to Bowie Race Track, and re- 
turn over the same route. 

Between Washington, D.C., and racetrack in Havre de Grace, Md., serving 
no intermediate points: From Washington, D.C., over U.S. Highway 1 to 
Baltimore, Md., thence over U.S. Highway 40 to Havre de Grace, and re- 
turn over the same route. 

Between Washington, D.C., and racetrack in Hagerstown, Md., serving 
no intermediate points: From Washington, D.C., over U.S. Highway 240 to 
Frederick, Md., thence over U.S. Highway 40 to Hagerstown, and return 
over the same route. 

Between Washington, D.C., and racetrack in Laurel, Md., serving no in- 
termediae points: From Washington, D.C., over U.S. Highway 1 to Laurel, 
and return over the same route. 

Between Washington, D.C., and Pimlico Race Track, Baltimore, Md., serv- 
ing no intermediate points: From Washington, D.C., over U.S. Highway 1 
to Baltimore, thence over city streets to Pimlico Race Track, and return 
over the same route. 

Between Washington, D.C., and racetrack in Timonium, Md., serving no 
intermediate points: From Washington, D.C., over U.S. Highway 1 to Balti- 
more, Md., thence over U.S. Highway 111 to Timonium and return over the 
same route. 

Passengers and their baggage— 

Between Washington, D.C., and Greenbelt, Md., serving no intermediate 
points: From. Washington over Rhode Island Avenue to Hyattsville, Md., 
thence over U.S. Highway 1 to junction Branchville Road, and thence over 
Branchville Road to Greenbelt, and return over the same route. 

Passengers, on round trips beginning and ending at Washington, D.C., during 
the officially scheduled racing season— 

Between Washington, D.C., and the racetrack at Bel Air, Md., serving 
no intermediate points: From Washington over U.S. Highway 1 to the race- 
track at Bel Air, and return over the same route. 

Passengers and their baggage, in special operations, restricted to operation 
during the racing season established by the Maryland State Racing Commission 
for the Laurel Raceway— 

Between Washington, D.C., and the Laurel Raceway, near Laurel, Md., 
serving no intermediate points: From Washington over U.S. Highway 1 or 
Alternate U.S. Highway 1 to Hyattsville, Md., thence over U.S. Highway 1 to 
the entrance of the Laurel Raceway north of Laurel, Md., and return over 
the same route. 

IRREGULAR ROUTES 


Passengers and their baggage, restricted to traffic originating in the territory 
indicated, in charter operations: From points other than Alexandria, Va., in the 
Washington, D.C. commercial zone, as defined by the Commission, to points in 
Maryland and Virginia, and return. 

Passengers and their baggage, restricted to traffic originating and terminating 
at the same points in the territory indicated, in special operations on roundtrip 
sightseeing or pleasure tours: From points other than Alexandria, Va., in the 
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Washington, D.C., commercial zone as defined by the Commission, to points in 
Maryland and Virginia, with 100 miles of Washington, D.C., and return. 

It is further ordered, and is made a condition of this certificate that the 
holder thereof shall render reasonably continuous and adequate service to the 
public in pursuance of the authority herein granted, and that failure so to do 
shall constitute sufficient grounds for suspension, change, or revocation of this 
certificate. 

And it is further ordered, That this certificate shall supersede certificates Nos. 
MC75289, MC75289 Sub 3, MC75289 Sub 4 and MC75289 Sub 11, issued May 14, 
1942, February 5, 1938, July 30, 1938, and February 27, 1950, respectively, in 
the name of Capital Transit Co. (a corporation), as amended by order dated 
August 29, 1956, and that said certificates be, and they hereby are, canceled. 

By the Commission, division 1. 


[SEAL] Haroitp D. McCoy, Secretary. 


Mr. Spear. Might I call the attention of the committee to a rather 
unusual provision in this certificate, that shown at the end of page 3. 
There are not many certificates that have it, as a matter of fact. It 
is called “Irregular Route Authority.” Most P.C.N. certificates, as 
they are called, do not have anything as specific as this, because they 
are relying in most cases on what is called section 208(c) incidental 
authority. Sothat D.C. Transit and its predecessor, Capital Transit, 
for many years prior to our advent in 1956 on the scene, had very 
broad charter operation authority, unrestricted as to sightseeing or 
charter or otherwise or Government contracts, in fact, in the so-called 
Washington commercial zone. 

Mr. Frrepet. What page are you reading from? 

Mr. Spear. Page 3, under a heading called “irregular routes.” 

Irregular routes might be described for the purpose of the commit- 
tee as nonscheduled service to distinguish it from scheduled transit 
service. This authority is quite broad. We got it from our prede- 
cessor. 

I believe it was either Mr. Bush or Mr. Derounian that asked for 
the authority under which Capital Transit operated charter service. 
And here it is. 

t is this part 208(c) under the Interstate Commerce Act. 

While I am on that subject I would like to submit into the record— 
I do not believe it is already in—the certificate of incorporation of 
D.C. Transit, which I believe one of the members of the committee 
asked to see at an earlier part of the hearing. These are our articles 
of incorporation. I would like to have this document made an exhibit 
to my testimony. 

Mr. Macponatp. For what purpose is it offered ? 

Mr. Spear. It describes the corporate powers of the corporation, 
the District of Columbia corporation, which would apply, and author- 
izes us to engage in activities apart from the franchise—many of the 
activities talked of—charter and sightseeing which are nonfranchise 
activities. Anyone can come into the District and set it up. We are 
submitting this as the corporate authority under which we have en- 
gaged in the same business as all others, apart from section 6 of the 
franchise. 

Some members of the committee requested this corporate charter 
way back for some purposes. I think it may be Mr. Williams himself, 

Mr, Macponaxp. Are there any objections? If not, it is accepted. 
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(The document referred to is as follows :) 


District OF COLUMBIA, OFFICE OF SUPERINTENDENT OF CORPORATIONS—CERTIFICATE 
OF INCORPORATION OF D.C. TRANSIT SysSTEM, INC. 


The undersigned, as Superintendent of Corporations of the District of Colum- 
bia, hereby certifies that duplicate originals of articles of incorporation for the 
incorporation of D.C. Transit System, Inc., duly signed and verified pursuant 
to the provisions of the District of Columbia Business Corporation Act, have 
been received in this office and are found to conform to law. 

Accordingly, the undersigned, as such Superintendent of Corporations, and by 
virtue of the authority vested in him by law, hereby issues this certificate of 
incorporation of D.C. Transit System, Inc., and attaches hereto a duplicate orig- 
inal of the articles of incorporation. 

Filed July 9, 1956. By: A. G. 

Dated July 9, 1956. 

[SEAL] (Signed) ALFRED GOLDSTEIN, 

Superintendent of Corporations. 


OFFICE OF SUPERINTENDENT OF CORPORATIONS, DISTRICT OF COLUMBIA 
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ARTICLES OF INCORPORATION OF D.C. TRANsIT System, INc. 


We, the undersigned natural persons of the age of twenty-one years or more, 
acting as incorporators of a corporation under the District of Columbia Busi- 
ness Corporation Act, adopt the following Articles of Incorporation for such 
corporation : 

First: The name of the corporation is “D.C. Transit System, Inc.” 

Second: The period of its duration is perpetual. 

Third: The purpose or purposes for which the corporation is organized is/are: 

To own, operate, and conduct an electric railway, motor bus, public transpor- 
tation, and transit system of every kind and nature, and common carrier busi- 
ness, by any and all methods and means of transportation, within, to, or from 
the District of Columbia and the Washington Metropolitan Area, and elsewhere, 
and to acquire by lease or purchase any property, real and personal, necessary 
in the conduct of such business and to carry on any and all activities relating 
thereto and/or necessary for the accomplishment of such objectives and purposes. 

To have any and all powers granted by the District of Columbia Business 
Corporation Act. 

To acquire and own the stock and/or bonds of any company or companies now 
or hereafter engaged in transportation by street railway, motorbus, or by any 
and all methods and means of transportation in the District of Columbia and 
elsewhere. 

To acquire by purchase or otherwise, to hold, lease, rent, improve, use, manage 
and operate, sell, exchange, deal in and with and otherwise dispose of real 
property, improved and unimproved, and the fixtures and personal property 
incidental thereto or connected therewith; to build, construct, improve, and 
rehabilitate buildings and other structures of all kinds thereon, and to make 
alterations and repairs in or about the same; to divide, subdivide, and develop 
real property generally ; to make, purchase and sell materials necessary or use- 
ful for the construction, alteration, and repair of buildings; to loan money upon 
real property and take mortgages and assignments of mortgages of the same; 
to buy, sell, and deal in bonds, notes, and loans secured by mortgages or other 
liens on real property; to act as agent, broker, or attorney in fact for any per- 
sons or corporations in buying, selling, and dealing in real property and any 
and every estate and interest therein, and choses in action secured thereby, 
judgments resulting therefrom, and other personal property collateral thereto, 
in making or obtaining loans upon property, in supervising, managing, and pro- 
tecting the same, and effecting insurance against fire and all other risks thereon. 

To own, operate, manage, construct, conduct, lease and maintain office build- 
ings, plants, warehouses and industrial buildings and facilities; to procure per- 
mits or licenses from municipal or other authorities for the erection of buildings 
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and improvements of every kind and description and to do and perform every 
act required by law to be done or performed in the erection, maintenance, and 
operation of such buildings and improvements. 

To acquire, construct, maintain, and operate all necessary or customary 
conveniences, such as elevators, lighting, heating, refrigeration and the like in 
connection with the operation of any and all buildings; and to supply con- 
veniences and services of all kinds to tenants or occupants of any building owned 
or operated by the corporation. 

To manufacture, buy, sell, lease, deal in, and to engage in, conduct and carry 
on the business of manufacturing, buying, selling and dealing in goods, wares, 
and merchandise and personal property of every class and description. 

To improve, manage, develop, sell, assign, transfer, lease, mortgage, pledge, or 
otherwise dispose of or turn to account or deal with all or any part of the prop- 
erty of the corporation and from time to time to vary any investment or employ- 
ment of capital of the corporation. 

To borrow money, and to make and issue notes, bonds, debentures, obliga- 
tions, and evidences of indebtedness of all kinds, whether secured by mortgage, 
pledge, or otherwise, without limit as to amount, and to secure the same by 
mortgage, pledge or otherwise; and generally to make and perform agreements 
and contracts of every kind and description. 

To the same extent as natural persons might or could do, to purchase or 
otherwise acquire, and to hold, own, maintain, work, develop, sell, lease, ex- 
change, hire, convey, mortgage, or otherwise dispose of and deal in, lands and 
leaseholds, and any interest, estate, and rights in real property, and any personal 
or mixed property, and any franchises, rights, licenses, or privileges necessary. 
convenient, or appropriate for any of the purposes herein expressed. 

To apply for, obtain, register, purchase, lease, or otherwise to acquire and to 
hold, own, use, develop, operate, and introduce, and to sell, assign, grant licenses 
or territorial rights in respect to, or otherwise to turn to account or dispose of, 
any copyrights, trademarks, trade names, brands, labels, patent rights, letters 
patent of the United States or of any other country or government, inventions, 
improvements, and processes, whether used in connection with or secured under 
letters patent or otherwise. 

To do all and everything necessary, suitable, and proper for the accomplish- 
ment of any of the purposes or the attainment of any of the objects or the fur- 
therance of any of the powers hereinbefore set forth, either alone or in associa- 
tion with other corporations, firms or individuals, and to do every other act or 
acts, thing or things incidental or appurtenant to or growing out of or con- 
nected with the aforesaid business or powers or any part or parts thereof, pro- 
vided the same be not inconsistent with the laws under which this corporation 
is organized. 

To acquire by purchase, subscription, or otherwise, and to hold for investment 
or otherwise and to use, sell, assign, transfer, mortgage, pledge, or otherwise 
deal with or dispose of stocks, bonds, or any other obligations or securities of 
any corporation or corporations; to merge or consolidate with any corporation in 
such manner as may be permitted by law; to aid in any manner any corporation 
whose stocks, bonds, or other obligations are held or in any manner guaranteed 
by this corporation, or in which this corporation is in any way interested; und 
to do any other acts or things for the preservation, protection, improvement, or 
enhancement of the value of any such stock, bonds, or other obligations; and 
while owner of any such stock, bonds, or other obligations to exercise all the 
rights, powers, and privileges of ownership thereof, and to exercise any and all 
voting powers thereon; to guarantee the payment of dividends upon any stock, 
or the principal or interest or both, of any bonds or other obligations, and the 
performance of any contracts. 

The business or purpose of the corporation is from time to time to do any 
one or more of the acts and things hereinabove set forth, and it shall have power 
to conduct and carry on its said business, or any part thereof, and to have one 
or more offices, and to exercise any or all of its corporate powers and rights, in 
the District of Columbia, and in the various States, territories, colonies, and 
dependencies of the United States, and in all or any foreign countries. 

The enumeration herein of the objects and purposes of this corporation shall 
be construed as powers as well as objects and purposes and shall not be deemed 
to exclude by inference any powers, objects, or purposes which this corporation 
is'empowered to exercise, whether expressly by force of the laws of the District 
of Columbia now or hereafter in effect or impliedly by the reasonable construc- 
tion of the said laws. 
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Fourth: The aggregate number of shares which the corporation is authorized 
to issue is One Hundred Thousand (100,000) in one class. The designation of 
each class, the number of shares of each class, and the par value, if any, of the 


shares of each class, or a statement that the shares of any class are without par 
value, are as follows: 





| 
| Series (if any) | Par value 


Number of shares Class 





GN ihc cns sche sth ciecese 5 auaieoeemanee Common 


$100 per share. 











Fifth: The preferences, qualifications, limitations, restrictions, and special or 
relative rights in respect of the shares of each class are: None. 

Sixth: The corporation will not commerce business until at least one thousand 
dollars ($1,000.00) has been received by it as consideration for the issuance of 
shares. 

Seventh: Provisions limiting or denying to shareholders the preemptive right 
to acquire additional shares of the corporation are: 

The shareholders are denied the preemptive right to acquire additional shares 
of the corporation. 

Kighth : Provisions for the regulation of the internal affairs of the corporation 
are: 

(1) The number of directors of the corporation shall be such as from time to 
time shall be fixed by, or in the manner provided in the bylaws, but shall not 
be less than three. Election of directors need not be by ballot unless the bylaws 
so provide. 

(2) The Board of Directors shall have power— 

(a) Without the assent or vote of the stockholders, to make, alter, amend, 
change, add to, or repeal the bylaws of this corporation ; to fix and vary the 
amount to be reserved for any proper purpose; to authorize and cause to be 
executed morgages and liens upon any part of the property of the corpora- 
tion provided it be less than substantially all; to determine the use and 
disposition of any surplus or net profits and to fix the times for the declara- 
tion and payment of dividends. 

(b) To determine from time to time whether, and to what extent, and at 
what times and places, and under what conditions and regulations, the ac- 
counts and books of the corporation (other than the stock ledger and stock 
transfer book, pursuant to Section 28 of the District of Columbia Business 
Corporation Act) or any of them, shall be open to the inspection of the 
stockholders. 

(3) The directors in their discretion may submit any contract or act for ap- 
proval or ratification at any annual meeting of the stockholders or at any meet- 
ing of the stockholders called for the purpose of considering any such act or 
contract, and any contract or act that shall be approved or be ratified by the 
vote of the holders of a majority of the stock of the corporation which is repre- 
sented in person or by proxy at such meeting and entitled to vote thereat (pro- 
vided that a lawful quorum of stockholders be there represented in person or by 
proxy) shall be as valid and as binding upon the corporation and upon all the 
stockholders, as though it had been approved or ratified by every stockholder of 
the corporation, whether or not the contract or act would otherwise be open to 
legal attack because of directors’ interest, or for any other reason. 

(4) In addition to the powers and authorities hereinbefore or by statute ex- 
pressly conferred upon them, the directors are hereby empowered to exercise all 
such powers and do all such acts and things as may be exercised or done by the 
corporation ; subject, nevertheless, to the provisions of the statutes of the Dis- 
trict of Columbia, of this certificate, and to any bylaws from time to time made 
by the stockholders; provided, however, that no bylaws so made shall invalidate 
any prior act of the directors which would have been valid if such bylaws had 
not been made. 

(5) The private property of the stockholders shall not be subject to the pay- 
ment of corporate debts to any extent whatever. 

(6) No contract or other transaction between the corporation and any other 
corporation shall be affected or invalidated by the fact that any one or more of 
the directors of this corporation is or are interested in, or is a director or officer, 
or are directors or officers of such other corporation, and any director or direc- 
tors individually or jointly may be a party or parties to or may be interested in 
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any contract or transaction of this corporation or in which this corporation is in- 
terested ; and no contract, act, or transaction of this corporation with any person 
or persons, firm or association, shall be affected or invalidated by the fact that 
any director or directors of this corporation is a party, or are parties to, or inter- 
ested in, such contract, act, or transaction, or in any way connected with such 
person or persons, firm, or association, and each and every person who may 
become a director of this corporation is hereby relieved from any liability that 
might otherwise exist from contracting with the corporation for the benefit of 
himself or any firm or corporation in which he may be in any wise interested. 

(7) Any person made a party to any action, suit or proceeding by reason of the 
fact that he, his testator or intestate, is or was a director, officer, or employee of 
this corporation or of any corporation which he served as such at the request of 
this corporation, shall be indemnified by the corporation against the reasonable 
expenses, including attorneys’ fees, actually and necessarily incurred by him in 
connection with the defense of such action, suit, or proceeding, or in connection 
with any appeal therein, except in relation to matters as to which it shall be 
adjudged in such action, suit, or proceeding that such officer, director, or em- 
ployee is liable for negligence or misconduct in the performance of his duties. 
Such right of indemnification shall not be deemed exclusive of any other rights 
to which such director, officer, or employee may be entitled by law. 

Ninth : The address, including street and number, of the initial registered office 

of the corporation is Room 905, 13831 G Street NW., Washington 5, D.C., and the 
name of the initial registered agent at such address is Edward F. Colladay. 
The address, including street and number, in the District of Columbia where it 
conducts its principal business is Room 905, 13831 G Street NW., Washington 5, 
D.C. 
Tenth: The number of directors constituting the initial board of directors of 
the corporation is three and the names and addresses, including street and num- 
ber, of the persons who are to serve as directors until the first annual meeting of 
shareholders or until their successors are elected and shall qualify are: 

Hdward F. Colladay, 1331 G Street NW., Washington 5, D.C. 

David C. Colladay, 1331 G Street, NW., Washington 5, D.C. 

Theodore I. Seamon, 700 Woodward Building, Washington 5, D.C. 

Eleventh: The name and address, including street and number of each in- 
corporator is: 

Edward F. Colladay, 1331 G Street, NW., Washington 5, D.C. 

David C. Colladay, 1331 G Street, NW., Washington 5, D.C. 

Theodore I. Seamon, 700 Woodward Building, Washington 5, D.C. 

Dated July 9, 1956. 

EDWARD F.. COLLADAY, 
Davin C. CoLLapAy, 
THEODORE I. SEAMON, 
Incorporators. 
DISTRICT OF COLUMBIA, 88: 


I, Gerald E. Keene, a notary public, hereby certify that on the 9th day of July 
1956, personally appeared before me, Edward F. Colladay, David C. Colladay, 
and Theodore I. Seamon, who being by me first duly sworn, severally declared 
that they are the persons who signed the foregoing document as incoporators, and 
that the statements therein contained are true. 


[SEAL] GERALD E. KEENE, 
Notary Public, District of Columbia. 

My Commission Expires August 15, 1957. 

Mr. Spear. I would like to address myself to one further area, that 
is, the area of antitrust and unfair competition. 

There has been quite a bit of testimony in the record which sort of 
conglomerates all of the issues into one and then says that because 
we have tax advantages, have a monopoly franchise in mass transpor- 
tation and allegedly have losses and, therefore, subsidization we are in 
violation of the Sherman Act. 

That is, in engaging in the sightseeing business. 

Mr. Arnold indicated that he had consulted the Department of 
Justice. And I believe he implied that because of section 6 they would 
not undertake any further investigation into the matter. Implying 
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that there might be violation of the Sherman Act or of free com- 
petition were it not for section 6. 

I submit that any such implication is just plain nonsense and 
hogwash. 

he Department of Justice, in my opinion, would not have stepped 
aside if it thought there were violations of the Sherman Act or re- 
straint of competition or free trade here. The reason, if they are not 
taking any action, and we understand there is none pending, is be- 
cause there is no violation of the Sherman Act or of free trade or 
antitrust provisions. 

Basically, this committee is well familiar with the Sherman Act 
philosophy. Basically, the Sherman Act and the common law on 
restraint of trade is that any act or contract or effort directed at re- 
straining trade is in violation not only of the Sherman Act but of 
common law, free competition principle. 

What then is the a It is the fact that in one case it is the rule 
of reason that the Supreme Court has handed down so many times. 
The basic proposition here is whether the activities themselves are 
in any way restrictive of competition, not whether the use of transit 
assets is a restrictive measure, but whether the activities being fol- 
lowed while using those assets in any way violates free trade and 
competition. 

I believe Mr. Roberts dwelt on this at length yesterday. This is the 
basic thesis of his position, that is, that the mere use of assets 
from a franchise monopoly to engage in purposes in an area that is 
not monopolistic, that is competitive, does not by itself create a vio- 
lation of the antitrust laws. 

I would like to read one particular case, if I can put my hands on it, 

Yes, the case of United States v. Inter-Island Steam Navigation 
Company, cited at 87 Federal Supplement Reports, page 1010. And it 
is very interesting that it is closely related. There the defendant 
was an established common carrier by water and had a subsidiary 
corporation which was an airline. 

It operated as a common carrier by air over routes substantially 
parallel to those of its parent common carrier by water in and around 
the Hawaiian Islands. The complaint charged violations of the 
Sherman Act in that the defendants conducted so-called all-expense 
tours and that the common carrier by water denied to other carriers 
the privilege of making similar arrangements with it. 

The Inter-Island—that is the common carrier by water—was 
alleged to have persuaded or induced its passengers to patronize its 
own airline, and that was said to be a violation of free ll 

The Court held that this was not so, pointing out that the use of 
the assets of the common carrier, or even of its contact with its pas- 
sengers, to encourage them to use the services of another company, 
even that was not a violation of free trade. 

But Mr. Arnold goes further. He implies that the patent cases, 
the cases where the patents are used for tying agreements, that they 
apply here. He cites cases where, for example, the holder of a patent 
or a franchise was accused of refusing to sell to persons who did not 
use its related or tied-in service. 

This is a so-called tying agreement, as where perhaps a monopoly 
says you cannot use my services which are monopolistic unless you 
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also buy the services of an unrelated subsidiary. This has been, in 
effect, turned down by the courts. 

This has been baid-to be monopolistic and a violation of the Sher- 
man Act as it should. The possible parallel in all these cases by 
Judge Arnold would be the hypothetical case where D.C, Transit 
might, which it does not do, if it were to say to a passenger who puts 
his 20 cents in the coinbox, “You cannot use our bus, common car- 
rier, unless you buy our sightseeing service when you get off the bus,” 
that would be a tying agreement. 

That would be violation of free trade or restraint of competition 
because it would be using a monopoly power in an area that was not 
franchised as a monopoly. We have not done that here. We have 
applied our assets to the other eT I would like to quote what 
the Court said in the Hawaiian Air Line case, just one brief para- 

raph. 
. he heading on the paragraph is, “Efficiency Alone Does Not Con- 
stitute Unreasonable Means of Discouraging Competition.” 

“Does a man who builds a better mousetrap violate the Sherman 
Antitrust Act?” 

“Plaintiff complains that the organization of a subsidiary air car- 
rier by a well-financed and long-established surface carrier would tend 
to preempt that field and to prevent future competition between the 
surface carrier and the other air carriers.” 

That goes a lot further than any of our competitors even allege in 
our case. And the Court goes on to say: 


But adequate capital and a long-time establishment in buisness are not pre 
scribed by the Sherman Act. Just as it— 


the Sherman Act— 


is not an instrument of stagnation the act does not penalize efficiency unless it 
be accompanied by some unlawful act. 


No unlawful act has been yet shown in this case. 


This important qualification to the prevention of competition rule was clearly 
indicated in “United States v. Reading Company” 
et cetera, a Supreme Court case. 

In that case, I go on to quote the extract from it which says: 

Obviously, this dominating power was not obtained by normal expansion to 
meet the demands of a business growing as a result of superior and enterpris- 
ing management, but by deliberate, calculated purchase for control. 

Purchase for control to eliminate competition there might be a violation of 
the Sherman Act, but if expansion is the result of business efficiency, even the 
use of these assets of a transit company, which are an advantage, there is 
nothing illegal or in restraint of competition on that score. 

Mr. Chairman, at this point I would like to request that this com- 
mittee follow the practice of the Senate committee in hearings on the 
same bill, and that it extend reciprocal courtesy for a complete record 
by including as an appendix to this record for the committee files the 
transcript of testimony and the record in that proceeding. 

I understand the chairman of the committee who held the hear- 
ings on this legislation Monday of this week has incorporated as an 
appendix in his record these hearings and exhibits, and I would like to 
ask that to the extent there is testimony in this case that may not have 
been covered here, it be included as an appendix for the availability 
of members of the committee in this proceeding. 
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Mr. Macponap. Is it your suggestion that this committee take 
judicial notice of the record that was made before another body 
of—— 

Mr. Srear. I am not sure it is judicial notice. I understood that 
there would be a filing of a duplicate copy of the printed hearings 
and exhibits in the appendix to that record, and I would suggest that 
those printed hearings and exhibits there be made a part of the ap- 
pendix for the committee members who wish to read it in this hearing. 
That it be attached as an appendix, just as some of these other ex- 
hibits have been accepted as part of the appendix. 

Mr. Macponap. Obviously, the record is getting a little cluttered 
with exhibits and so forth already. I am sure that any Member of 
Congress who wishes to read hearings before other committees or be- 
fore | the other body will have an opportunity to do so. 

I do not think it should be made a part of the official record of 
these hearings. 

Mr. Srrar. I would cone lude then, Mr. Chairman, with the request 
to file a brief on the legal issues raised by the various legal memo- 
randums already on file to be submitted within the time to be al- 
lotted by the committee. I do not know how much— 

Mr. Macponarp. At this point I think [ would point out to you 
that the record will be kept open for at least 1 week in order that 
you may 
* Mr. Spear. Could we have a week from Monday, shall we say? 
That will make it—what ? 

Mr. Macponaxp. I think that would be permissible. 

Mr. Spear. The 22d of June. 

Mr. Macponatp. The 22d of June. 

Mr. Spear. We submit, sir, for the careful consideration of the 
committee that this legislation is unconstitutional and, even if it 
were constitutional, that is, if the committee had the authority to 
change a contract and franchise already enacted, alternatively it 
would give rise to a cause of action for damages, as already testified 
to by no less authority on that particular subject that Congressman 
Wright Patman. 

We believe there would be a cause of action because it is an asset. 

Mr. Macponatp. May I ask one question on that point ? 

Now did Congressman Patman get to be an expert on that sub- 
ject ? 

Mr. Spear. I think he was aware that we would be giving up a 
valuable asset. because he, apparently, had received a rather extensive 
background in the sightseeing business and knew this was a very im- 
portant asset to D.C. T ransit. And being taken away from us, hav- 
ing once been given to us, he probably had satisfied himself that he 

yas depriving us of property rights that were very valuable. 

Mr. Macponatp. Do you have anything further ? 

Mr. Spear. That is all. 

Mr. Macponatp. I understand Mr. Flanagan has something. 

Mr. Franacan. If I may. 

Mr. Macponap. Does the committee have any other questions? 

Do you wish to add something additional ? 

Mr. Franacan. If I may, Mr. Chairman. 
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Mr. Williams handed down a document and asked us a few ques- 
tions on that document. The document listed as current assets, prin- 
cipally intercompany accounts. I was confused meen I am ac- 
customed to seeing a consolidated statement of D.C. Transit System, 
Inc., and Montgomery Bus Lines. This obviously is a copy of a state- 
ments we file with both Houses of Congress annually of D.C. Transit 
System alone, without consolidation of Montgomery Bus Lines, 

Briefly, Montgomery Bus Lines Co. runs a very ‘small amount of 
service, principally to Rockville, Md. It operates consistently at a 
loss and has for many years. It owns no equipment so that D.C, 
Transit rents equipment which it owns and charges Montgomery 
Bus Lines a monthly service charge. 

Due to the fact the company has never been in a position to pay 
those charges, over the years a substantial accounts receivable has 
been built up against Montgomery Bus Lines Co., and at the end of 
December that account amounted to $103,070.39. 

To show we do not think much of it as a valuable asset, there is a 
reserve on the liability side to take care of our possible loss. 

It is a company under ICC jurisdiction. It is one we cannot get 
rid of. It does run at a loss; it isa publicservice. But in other state- 
ments which we deal with Montgomery Bus Lines is consolidated with 
D.C. Transit System, and in the consolidation an account like this 
would disappear. I am sure you are familiar with what happens ina 
consolidation. 

Not knowing what this document. was, it has no title except “D.C. 
Transit”, I was a little bit confused, but that is the answer. 

One more little correction. In an answer given to you, Mr. Mac- 
donald, one of our interested spectators thought I did not give you 
all the facts, and I do not want anything left in that state in this 
record. 

Mr.Macponatp. Do you mind naming the interested spectator ? 

Mr. Franacan. No; Mr. Harrison, Counsel of the Public Utilities 
Commission. I am always glad to oblige him, and I will trying to 
straighten this out. 

Mr. Macponaxp. I can understand your interest. 

Mr. Firanacan. That interest is extended over 11 years, sir. 

Mr. Macponatp. Fine. 

Mr. Franacan. I told you we make out our own income tax re- 
turn, and then our tax return is consolidated with that of Trans 
Caribbean Air Lines, which is our grandparent. I neglected to tell 
you that the consolidated statement filed by Trans Caribbean Air 
Lines also includes another affiliated company, Transportation Corp. 
of America. 

I think my answer is now complete, sir. But I think it is well 
understood that a consolidated income tax statement filed by a parent 
must inciude all its subsidiaries. 

Thank you. 

Mr. Macponatrp. I am glad you raised that. 

Are there any questions? 

Actually, when I raised the subject this morning, Mr. Chalk, I was 
unaware of an article that appeared in a local paper Wednesday, 
June 10. When we discussed the matter of polic ing of operating ex- 
penses, I was absolutely unaware that there had been anything in the 
local papers. 
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But in the Washington Post and Times Herald, in an article—it dis- 
cussed a meeting described as a 3-hour unannounced meeting between 
the three-man PUC and Mr. Flanagan, who is vice president and 
comptroller of the transit system. And actu: ully, I was wondering 
if this article was correct, or whether your answers to me this morn- 
ing were correci, because the article stated that PUC member Harold 
A. Kertz explained that the Commission is required to make a contin- 
uing audit of the company’s operating expenses, one of the determi- 
nant of transit fares. 

And Mr. Kertz, at this meeting, it was reported—I do not know if it 
is so, I just have the paper in front of me—to have been not too happy 
about the situation, and he 1s quoted as saying that over the last 2 
years vouc hers of bills have contained insufficient information on pre- 
cisely how costs are distributed between four companies—and we only 
talked about three this morning—the four companies being the D. C. 
Transit System, Inc., of Delaware; Trans Caribbean Airways, Inc., 
which controls the Delaware firm; and Transportattion Corp. of 
America, as well as D.C. Transit. 

I was wondering if this meeting was held and if this is an accurate 
report. 

Mr. Cuatx. Which part of the report ? 

Mr. Macponaup. The part l have just read to you. 

Mr. Cuax. I do not know. I was not there. Mr. Flanagan was 
there. 

Mr. Macponap. Since you pono this morning concerning the 


fact you had a terrifically satisfactory arrangement between yourselves 
and the PUC-—— 


Mr. Cuarx. I did not say it was satisfactory. 

Mr. Macponatp. You said it was a happy one and had been going 
on for 100 years. 

Mr. Cuax. I said they had been supervising us for a long time. 

Mr. Macpvonaxp. I asked from whose point of view was it satis- 
factory, and you did not answer. 

Now I will ask Mr. Flanagan whether or not this is an accurate 
report. 

Mr. Franagan. That is right. I had a meeting with the Public 
Utilities Commissioners and their staff. And the last part is accurate, 
too, Mr. Macdonald. I tried to be cooperative and furnish all the 
information they asked for. 

Mr. Macponatp. And did the District Commission feel it needed 
more thorough reports as to advertising costs, executive salaries, and 
other items that had been listed as oper: iting expenses ? 

Mr. Franacan. We discussed various phi ises of our accounting 
system. 

Mr. Macponaxp. Is the report that I just read to you correct ? 

Mr. Franacan. That is not 100 percent correct. I explained what 
is happening with regard to our taking on certain duties for other 
affiliated companies and what we pli anned to do. The PUC has never 
agreed with us, perhaps never will, with regard to the distribution of 
advert ising charges as between our general operations : and our charter 


and sightseeing operations. They have never been in the dark as to 
what we do do, I can assure you of that. 
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Mr. Macponatp. It is not indicated that they are in the dark. It is 
indicated here that Mr. Kertz asked you, and Tam asking you myself, 
if it is true, that you were asked by Mr. Kertz to attach explan: tory 
sheets to the vouchers showing in detail how operating expenses such 
as advertising costs, equipment costs, are allocated among the three 
services within the company, that is, mass transit, limousine servic e, 
and charter and sightseeing. Is that not true? 

Mr. Fiuanacan. Yes. One of our principal points of not complete 
agreement has been advertising. 

Mr. Macponaxp. But is this report substantially correct ? 

Mr. Franacan. Yes, we had a discussion of those matters. 

Mr. Macponarp. Did he ask you more fully—— 

Mr. Spear. I think, Mr. Chairman, the—— 

Mr. Macponap. I have not finished the question. 

Did he ask you to explain in more detail how joint costs such as office 
rent, executive salaries, and travel expenses are allocated among the 
company and its affiliates, the ones we have just discussed ? 

Mr. Franacan. No, sir; I do not recall that he asked me that. 

Mr. Macponatp. Did you have any conversation about the role 
plaved in sales from the Transportation Corp. of America and the 
D.C. Transit ? 

Mr. Fianacan. Yes, sir. 

Mr. Mcponatp. What was the gist of that conversation ? 

Mr. Fuanacan. As I recall it. the question was raised as to what we 
paid for certain parts for the White buses which we own prior to the 
time we acquired the distributorship in relation to what we pay now. 
And I left there feeling that there was not any particular question 
still opened that I cannot satisfy them on with a complete disclosure 
from our own records. 

You see, Mr. Macdonald, I do not know whether you are aware—I 
want to back up what Mr. Chalk said—when I was chairman of this 
Commission, of PUC, I OK'd the initiation of the very type of audit- 
ing service which we now are subjected to. 

Mr. Macponacp. . You mean you have changed your mind since you 
are on the other side of the fence? 

Mr. Franacan. I will get to that. I am frank to admit the audit- 
ing has gone much beyond the point that I ever visualized as audit- 
ing, and I was a conscientious public servant at that time, too, and I 
think I still am as an officer of a public utility. The interests are 
the same. If we do not satisfy the public, we are out of business. 

Now what was your other question, Mr. Macdonald? Have I taken 
the other side of the fence ? 

Mr. Macponaxp. I interrupted your—— 

Mr. FLanacan. You said something about being on the other side 
of the fence. 

Mr. Macponartp. I was wondering, since you instituted this sys- 
tem, and you now indicate that you do not approve of it, I just asked 
if you changed your mind when you went from one side of the fence 
to the other. It was not a terribly serious question. 

Mr. Franacan. No. I did not say TI did not approve it. I had dif- 
ferences of opinion with my staff when IT was Chairman of the Com- 
mission, and I have differences of opinion with the same staff now 
as an officer of D.C. Transit. That is not unusual; that is my nature. 
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Mr. Macponatp. My whole point in raising it goes back to what 
Mr. Chalk and I were discussing at some length, the 614 percent prior 
to the fact you started paying the gasoline t tax, which seems to me 
in this whole business could be most significant, even though it has 
been indicated that Mr. Arnold and other people have talked about 
its as peanuts. To clarify that, I think what he meant was the 
amount paid, and actually what has been made is peanuts, $5,000, as 
reflected to the $361,000 it would have been. But I do not want to 
belabor that any more. 

Does anyone have any questions ? 

Once again I remind everyone that the record will be kept open 
for at least a week, and I think the date decided on was a week from 
Monday, the 22d of June. 

Thank you all very much for your courtesy and cooperation. The 
meeting is adjour ned. 

(The following material was submitted for the record by D.C. 
Transit System :) 

1).C. TRANSIT System, INc., 
Washington, D.C., June 22, 1959. 
Re H.R. 2316, H.R. 4163, H.R. 4815. 
Hon. JoHN BELL WILLIAMS, 
Subcommittee on Transportation and Aeronautics, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DeAR CONGRESSMAN WILLIAMS: During the hearings of June 11, 1959, relative 
to the above-referenced legislation, you indicated that you would like to have 
us file as an exhibit a copy of the contract between Capital Transit Co. and 
T.C.A. Investing Corp. dated July 7, 1956, as amended July 17, 1956, a copy of 
which is accordingly enclosed herewith. 

With kindest personal regards, 

Sincerely yours, 
O. Roy CHALK, President. 


AGREEMENT AMENDING AGREEMENT OF JULY 7, 1956 


THis AGREEMENT, dated July 17, 1956, between Capital Transit Company, a 
corporation organized under the laws of the District of Columbia, and T.C.A. 
Investing Corporation, a Delaware Corporation, 


WITNESSETH: 


In consideration of the mutual covenants expressed herein and in the Agree- 
ment dated July 7, 1956, between the parties hereto, said parties do hereby 
stipulate and agree as follows: 

The Agreement between the parties dated July 7, 1956, is hereby amended by 
substituting in place of the proposed franchise and miscellaneous provisions 
set forth in Exhibit #1 to said Agreement of July 7, 1956 (said Exhibit #1 being 
dated “7-6-56") the franchise and other provisions as set forth in the Con- 
ference Report to accompany S. 3073, dated July 17, 1956, 84th Congress, 2d 
Session, a copy of which is attached hereto and made a part hereof. 

CAPITAL TRANSIT Co., 
By J. A. B. BROADWATER, 
President. 
T.C.A. INVESTING CORP., 
By O. Roy CHALK, 
President. 

THIs AGREEMENT, dated July 7th, 1956, between Capital Transit Company, a 
corporation organized under the laws of the Dstrict of Columbia (hereinafter 
referred to as “Capital Transit”), and T.C.A. Investing Corporation, a Delaware 
corporation (hereinafter referred to as “TCA 
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WITNESSETH : 


1. Capital Transit represents and warrants that— 

(A) Its books and accounts have been kept in accordance with generally 
accepted accounting practices and the requirements of the Public Utilities 
Commission of the District of Columbia; it verily believes the attached balance 
sheet and financial statements as at May 31, 1956, do reflect the financial position 
of Capital Transit at that date, with adequate reserves for all taxes, federal, 
State, and local, and do truly state the operating results of Capital Transit’s 
operations for the month of May 1956, and for the five-month period ended 
May 31, 1956, except as to any contingent liabilities and except as to any liabilities 
of Capital Transit represented by pending claims or for which claims have 
not been made or presented. 

(B) Neither Capital Transit nor its officers or general counsel have any 
knowledge of any threatened litigation, contingent liabilities, or claims against 
it, except as set forth in a letter of this date from its counsel, Hogan & Hartson, 
to TCA, which, it finally decided against Capital Transit, would substantially 
and adversely affect the financial condition of Capital Transit as shown by 
said balance sheet and financial statements. 

(C) Capital Transit has good and marketable title to all its properties and 
assets, real and personal, including those reflected in the balance sheet of 
May 31, 1956 (except as since sold or otherwise disposed of in the ordinary 
course of business, as per schedule initialed by the parties), subject to no 
mortgage, pledge, lien, conditional sale agreement, encumbrance, or charge, 
except as shown on such balance sheet as securing specified liabilities (with 
respect to which no default exists), and except for minor imperfections of title 
and minor encumbrances (other than liens for the payment of money), if any, 
which are not substantial in amount, do not materially detract from the value 
of the properties subject thereto, or materially impair Capital Transit’s opera- 
tions, and have arisen only in the ordinary course of business, and except ease- 
ments, reservations, restrictions, conditions, and covenants of record, and except 
for any state of facts which an accurate survey might disclose, and rights of 
tenants described in a memorandum of even date herewith, initialed by the 
parties. 

(D) If the franchise contained in Part 1 of Exhibit No. 1 hereto attached is 
enacted into law substantially in the form thereof, the New Company will have 
franchises, rights, powers, privileges, and licenses appropriate and necessary 
to enable it to carry on the electric railway, motor bus, public transportation 
company, and common carrier operations and business in substantially the 
Same manner as Capital Transit has carried on such operations and business 
for the past several years. 

2. TCA agrees to form a wholly owned subsidiary corporation under the 
provisions of the District of Columbia Business Corporation Act (herein called 
the “New Company”), with power to acquire, construct, own, and operate 
directly transit properties within the District of Columbia and either directly or 
through subsidiaries in adjacent states, including the power to acquire, own, 
and operate the properties to be conveyed to the New Company in accordance 
with this agreement, and to acquire and own the stock and/or bonds of any 
other company or companies engaged in the transportation of passengers by 
street railway or bus in the District of Columbia and adjacent states, with the 
power to mortgage its property, rights, and franchises, to issue debentures, notes, 
or other evidences of indebtedness, and to conduct such other activities as may 
be useful or necessary in connection with or incident to the foregoing purposes, 
including the power to buy, sell, hold, own, and convey real estate within and 
without the District of Columbia. Said New Company when incorporated shall 
become and remain subject in all respects to regulation by the Public Utilities 
Commission of the District of Columbia or its successors, as herein provided, 
to the extent of the jurisdiction vested in it or them by law over corporations 
engaged in the transportation of passengers by street railway or bus within the 
District of Columbia. 

3. TCA agrees to pay into the New Company, as capital, in return for capital 
stock of the New Company, an amount suflicient to provide the New Company 
with working capital adequate to carry on its operations. 

4. Upon the organization of the New Company, and subject to the fulfillment 


of the conditions below set forth, at the closing as hereinafter defined, the 


following transactions shall be carried out substantially simultaneously : 
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(A) Capital Transit shall assign, convey, transfer, and cause to be vested 
in the New Company all its assets, all moneys or securities of every form 
owned by it, whether held as cash, securities, choses in action, or special funds of 
any nature (except deposits made since June 1, 1956, with Capital Transit in 
connection with offers made to purchase all of its assets), all its estates, lands, 
rights, powers, privileges, licenses, permits, certificates, franchises, and prop- 
erties, real and personal, tangible and intangible, of every kind, including, but 
not limited to, all its physical property, real and personal, tracks, lands, build- 
ings, shops, structures, machinery, rolling stock, buses, easements, franchise 
rights, operating and other contracts, for the use of tracks, power, exchange of 
facilities, or otherwise directly or indirectly connected with or relating to and 
used in the operation and business of its electric railway, motorbus, public 
transportation company, and common carrier, situate in the District of Colum- 
bia and State of Maryland (subject to all conditions of said contracts), includ- 
ing, but not limited to, property rights, permits, certificates, and franchises, if 
any, and all of the issued and outstanding shares of capital stock of Montgomery 
But Lines, Incorporated, a Maryland corporation (hereinafter called Mont- 
gomery) : Provided, however, That nothing herein shall be understood to include 
the transfer of the right of Capital Transit to exist as a corporation, or the 
rights of Capital Transit to exercise the corporate powers to be retained by it 
hereunder: And provided further, That anything in this agreement to the con- 
trary notwithstanding, Capital Transit shall retain its right to income tax 
refunds (and interest thereon) of amounts paid by it and not by New Company, 
and shall retain its rights under the income tax laws to offset against future 
income any losses or other deductions heretofore or hereafter sustained by it, 
without accountability to New Company or TCA for the benefit of said refunds, 
losses, or other deductions ; but New Company shall have the right to have losses 
or other deductions sustained on or before the date of closing (including any loss 
on this sale) first offset against past income of Capital Transit to the extent 
and in the manner provided by the income tax laws, with any interest liability 
resulting from said offset being payable by New Company. Capital Transit 
shall execute all deeds, bills of sale, instruments, assignments, and other con- 
veyances reasonably requisite for such purpose. The assets to be conveyed 
hereunder are as above set forth as of the closing date. Any and all such 
conveyances and bills of sale shall be by special warranty recordable instru- 
ments, as defined by the District of Columbia Code. 

(B) In consideration thereof, the New Company shall: 

(1) Pay to Capnital Transit the sum of $9,600,000.00 in cash or by certified 
eheck, of which the $500,000.00 deposited by TCA, as hereinafter referred to, 
shall be a part; 

(2) Execute and deliver to Capital Transit its first lien deed of trust in such 
form and substance as shall be mutually agreed upon, including release clauses 
by the parties hereto, securing payment of the balance of $3,940,000.00, which 
deed of trust shall include, without limitation, all of the real estate conveyed 
by Capital Transit to the New Company. The notes secured by said deed of 
trust shall bear interest at the rate of 5 percent per annum, payable semian- 
nually; shall mature fifteen years after date with annual principal amortiza- 
tion of $200,000.00, payable $100,000.00 semiannually. Said notes and deed of 
trust shall be subject to prepayment, in whole or in part, prior to maturity, with- 
out penalty on thirty (30) days’ prior written notice to the holder of said notes 
and deed of trust, and said notes and deed of trust shall so provide: 

(3) Assume and discharge, as the same mature, all the liabilities of Capital 
Transit and Montgomery of every kind and nature whatsoever, whether set forth 
in the attached balance sheet or not: Provided, however, That the New Company 
shall not be liable to any dissenting stockholder of Capital Transit Company 
for the fair value of the stock of any such stockholder who shall qualify to be 
entitled to receive payment of such fair value. Included, without limitation, in 
the obligations of Capital Transit assumed by the New Company under the 
terms of this agreement are any and all income tax liabilities, now or hereafter 
claimed to be due, past or present, assessed or not assessed, of Capital Transit 
to and including the closing date hereunder (taxes for the current year to be 
computed for this purpose as if the period ending on such closing date were a 
taxable year); and all interest imposed with respect to such liabilities: Pro- 
vided, however, That Capital Transit within ten (10) days after written notice 
of any and each such income tax claim, whether there be one or more thereof, 
shall notify the New Company in writing thereof, and within ten (10) days 
after receipt of any and each notice, said New Company shall elect whether to 


— 
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pay or contest any and each such income tax claim. In the event the New 
Company elects to contest the same, Capital Transit, at the request of the New 
Company, at its sole cost and expense, shall employ attorneys of its selection to 
contest the same and, in the event such contest is unsuccessful, upon written 
demand of Capital Transit, said New Company shall immediately pay and dis- 
charge any and each such income tax claim and furnish Capital Transit with 
written evidence of such payment and discharge: Provided, further, That Cap- 
ital Transit shall not be bound or required to employ or pay such attorneys for 
any services rendered beyond the entry of a judgment or decree as a result of 
the trial of any such contested claim in the court of original jurisdiction in 
which such trial occurred, unless said attorneys recommend an appeal from any 
or each such judgment or decree, in which event Capital Transit shall employ 
said attorneys, at its sole cost and expense, to prosecute each said appeal to final 
decision. If its counsel recommend against such appeal, but the New Company 
so requests, Capital Transit agrees to appeal, but the cost thereof, including, 
but not limited to, reasonable attorneys’ fees, shall be borne by the New Com- 
pany. In any event, in any protest, contest, appeal, or other proceeding to 
which this subsection applies, the New Company may, at its own expense, con- 
duct such proceeding with or without counsel for Capital Transit; and 

(4) In writing, assume and covenant and agree to promptly keep and per- 
form each and every, all and singular the agreements, conditions, covenants, 
promises, provisions and terms of any and all agreements, contracts, commit- 
ments or obligations to which Capital Transit is a party, on the part of Capital 
Transit to be kept and performed, or which Capital Transit is obligated or 
required to keep and perform, as per schedule of even date herewith initiated 
by the parties: Provided, however, That the New Company shall not be liable 
to any dissenting stockholder of Capital Transit for the fair value of the stock 
of any such stockholder who shall qualify to be entitled to receive payment of 
such fair value. 

(C) Capital Transit, in order to carry out the intent hereof, shall, simul- 
taneously with the transfers herein provided for, cease to and thereafter not op- 
erate as an electric railway, motorbus, public passenger transportation com- 
pany and common earrier of passengers, and promptly thereafter shall cause 
its name to be changed, and will eliminate the word “Transit” therefrom and 
will not use the word “transportation” as a part thereof. 

(D) In the event Capital Transit disposes of any of its properties in per- 
formance of outstanding contracts requiring it so to do, as per schedule of even 
date herewith, initialed by the parties, or, in the event, prior to consummation 
of this transaction, any other properties of Capital Transit are sold, in either 
or both such events, the proceeds of any such sale or sales shall be applied in 
reduction of said balance of $3,940,000.00 to be evidenced by notes secured by 
first deed of trust, as aforesaid. No sale shall be made by Capital Transit which 
is not, upon the date of this agreement, as per said schedule, already contracted 
for without the consent in writing of TCA. 

5. Capital Transit agrees to cause all corporate and other steps reasonably 
required by New Company’s counsel to be taken to provide for the’ transfer and 
conveyance to the New Company of its assets, and will, in good faith, endeavor 
to obtain all such required approvals; and will provide every reasonable coop- 
eration with TCA and with the New Company to obtain the transfer, extension 
and renewals of all licenses, certificates and permits now held by Capital Transit 
(except its franchise terminating August 14, 1956, pursuant to Public Law 3:89, 
84th Congress; 69 Stat. 724) and Montgomery; and TCA agrees to take all 
such steps reasonably required by Capital Transit counsel to be taken on its 
part to carry out the terms hereof, and will, in good faith, endeavor to obtain 
all such required approvals. 

6. The consummation of the transactions provided for in this agreement shall 
be conditioned upon the following: 

(A) The enactment into law prior to August 14, 1956, and the taking effect 
as to the New Company on such date or on such extended date as the parties 
hereto may agree upon in writing and as may be permitted by said law, of the 
provisions of such franchise, above referred to, in substantially the form and 
substance attached hereto and made a part hereof, marked Exhibit 1; provided, 
however, that if the said taking effect as to the New Company does not occur be- 
cause of an afiirmative act, in bad faith, or course of action, in bad faith, by the 
New Company or TCA, or, if the said taking effect as to the New Company does 
not occur because of a default under this agreement on the part of the New 
Company or TCA resulting from an act or ommission on the part of TCA or the 
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New Company in keeping and performing the terms and provisions of this agree- 
ment on the part of TCA and the New Company to be kept and performed, then, 
for all purposes of this agreement, this condition shall be deemed and considered 
to have been complied with, fulfilled, and performed. 

(B) The enactment into law prior to August 14, 1956, of the provisions set 
forth in said Exhibit 1, hereto attached, as “Miscellaneous Provisions” and as 
part 2 thereof, in substantially said form and substance; 

(C) The completion of all necessary corporate steps, including, but not limited 
to, the formation of the New Company, and the required steps in connection with 
the execution and delivery of its notes secured by said first deed of trust, the 
approval at a duly called meeting of the stockholders of Capital Transit by two- 
thirds of its stockholders of the sale and transfer of the assets herein provided 
for, and the delivery to the New Company of all deeds, documents, instruments, 
bills of sale, assignments, conveyances and other forms of assignment and trans- 
fer reasonably required to effect the completion of the transactions above re- 
ferred to. 

(D) At the closing : 

(1) Capital Transit shall deliver to the New Company and the New Company 
and TCA shall deliver to Capital Transit certified copies of such resolutions au- 
thorizing the transaction evidenced by this agreement and the consummation 
thereof as shall be reasonably required by the respective counsel for said 
parties ; 

(2) Capital Transit shall deliver to the New Company an opinion from its 
counsel, Hogan & Hartson, dated the closing date, stating: 

(a) All proceedings required by law or by the provisions of this agree- 
ment to be taken by Capital Transit and its stockholders in connection 
with the transactions provided for by this agreement have been duly and 
validly taken ; 

(b) Capital Transit has good and marketable title, to the extent required 
by this agreement, to the assets and properties to be conveyed by Capital 
Transit hereunder ; 

(c) The sale, transfer and delivery hereunder are not in contravention 
of the Bulk Sales Law of the District of Columbia, or of any other ap- 
plicable Federal, state or local law ; and 

(d) Capital Transit has power to sell, transfer and deliver to the New 
Company the assets and properties to be conveyed hereunder and the in- 
struments executed and delivered to the New Company hereunder are valid 
in accordance with their terms. 

(3) TCA shall deliver to Capital Transit an opinion from its counsel, Emil 
Rogers, Esquire, dated the closing date, and the New Company shall deliver 
to Capital Transit an opinion from its special counsel, Harvey M. Spear, Esquire, 
dated the closing date, stating: 

(a) All proceedings required by law or by the provisions of this agree- 
ment to be taken by the New Company and TCA, and their respective di- 
rectors and stockholders, in connection with the transactions provided for 
by this agreement have been duly and validly taken; 

(b) The New Company and TCA have power to enter into the transaction 
evidenced by this agreement, and the instruments executed and delivered to 
Capital Transit hereunder, including, but not limited to, said notes and first 
lien deed of trust, are valid in accordance with their terms; and that said 
deed of trust is a first lien against the property covered thereby ; and 

(c) The acquisition of assets contemplated hereby and all instruments 
required to be executed hereunder by the New Company and TCA are not 
in contravention of any Federal, state or local law; provided, however, that 
no opinion shall be required from said counsel as to the Bulk Sales Law of 
the District of Columbia. 

(4) New Company shall execute and deliver to Capital Transit the instru- 
ments required by sub-sections (8) and (4) of Section (B) of paragraph 4 
hereof, in the form reasonably requisite for such purpose. 

(B) Between the date of this agreement and the closing date: 

(1) There will be no changes in the business of Capital Transit other than as 
the result of normal operations in the ordinary course of business or changes 
necessary to meet operating conditions and other than as now or hereafter pro- 
vided by law; 

(2) There will be no distribution to the stockholders of Capital Transit by 
way of dividends or otherwise, nor shall Capital Transit, directly or indirectly, 
receem, purchase or otherwise acquire any of its capital stock ; 








388 REGULATION OF D.C. TRANSIT SYSTEM, INC. 


(3) Without the consent in writing of the New Company or TCA, no in- 
crease will be made in the compensation payable or to become payable to officers 
or employees of Capital Transit, nor will any bonus payment or arrangement 
be made by Capital Transit to or with any such officer or employee. 

(4) Capital Transit will maintain, in full force and effect, insurance coverage 
in the amount and with substantially the terms and conditions of all of its 
insurance coverage on the date hereof. 

(EF) The continued existence of the present agreement between Potomac Elec- 
tric Power Company and Capital Transit to furnish power and to provide sery- 
ices to the New Company on the same terms and to the same extent as those 
services are now provided to Capital Transit. 

(G) Any condition or provision hereunder for the benefit of New Company 
or TCA shall be fulfilled to the satisfaction of counsel for the New Company 
and TCA, hereinabove named, as evidenced by their written opinion to that 
effect, and any condition or prévision hereunder for the benefit of Capital Trans- 
it, shall be fulfilled to the satisfaction of Hogan & Hartson, General Counsel to 
Capital Transit, as evidenced by their written opinion to that effect. 

7. Any of the parties hereto for whose benefit any conditions or provisions 
hereof apply may waive any of said conditions and provisions or a portion there 
of without affecting the remaining conditions or provisions. Unless said condi- 
tions and provisions are fulfilled on or prior to the closing date, or on such ex- 
tended date as the parties hereto may agree upon in writing, and as may be 
permitted by law, this agreement shall terminate without obligation of any party 
to the others, provided that the party in good faith shall have attempted to carry 
out the provisions of the agreement and the conditions for which it is responsi- 
ble. In the event last aforesaid and in the event the New Company and TCA, 
or either of them, are not in default under this agreement, the $500,000.00 de- 
posit hereinafter referred to, together with any title search cost incurred by TCA 
which it shall be entitled to have refunded as hereinafter provided, shall be re- 
funded by Capital Transit to TCA and thereupon any and all liability by the 
parties hereto or to or by the New Company, the one to the other or others 
hereunder, or otherwise, shall immediately cease and be at an end. 

8. (A) TCA has caused to be deposited with Capital Transit the sum of 
$500,000.00 cash, the receipt of which is hereby acknowledged, to evidence its 
good faith and as a deposit to bind this transaction, which amount shall be 
applied on behalf of the New Company on account of the purchase price herein- 
above referred to in the event of the consummation of this transaction. 

(B) In the event this transaction is not consummated, time being of the es- 
sence hereof, and TCA and the New Company, or either of them, are not in 
default hereunder, or have kept and performed the terms and provisions of this 
agreement on their part to be kept and performed, said deposit shall be returned 
to TCA immediately upon demand. In the event this transaction is not consum- 
mated because the title of Capital Transit in, of, or to the real estate included 
in this transaction is not good and marketable, to the extent required by this 
agreement, or because of the failure of the approval of the sale evidenced by this 
agreement of the requisite number of the issned and outstanding shares of stock 
of Capital Transit as required by law, then and in either such event, upon de- 
mand by TCA, Capital Transit will refund to TCA the amount expended and 
paid to any title company making the title search of said real estate in an amount 
not in excess of the usual and customary charges therefor, provided the amount 
of said expense is approved by Capital Transit (which approval shall not be un- 
reasonably withheld), prior to the date the same is incurred, which amount shall, 
in no event, be in excess of $5,000.00. In the event this transaction is not con- 
summated because of any default under this agreement on the part of TCA 
or the New Company, or either of them, or in the event TCA and the New Com- 
pany have not kept and performed the terms and provisions of this agreement 
on their part to be kept and performed, said deposit shall, at the option of 
Capital Transit, be retained as liquidated damages, the nature of this transac- 
tion being such as will not permit of any exact determination of damages which 
may be suffered on account of any such breach; provided, however, that TCA 
and the New Company shall not be considered in default or as not having kept 
and performed the terms and provisions of this agreement, on their part to be 
kept and performed in the absence of fifteen days’ written notice to TCA and 
the New Company, and the failure of said TCA or the New Company to cure any 
such claimed default or failure to perform within such fifteen-day period. 
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9. Upon the organization of the New Company, the provisions of this contract 
shall enure to its benefit, as well as the benefit of TCA, but this contract shall 
not be otherwise assigned. 

10. TCA and the New Company agree that any officer of Capital Transit not 
having an employment contract, who is not in good faith offered employment 
by the New Company for a period of at least one year will be paid severance 
pay equal to the salary of such officer for a period of one year. Such Officers are 
named in a schedule initialed by the parties hereto. 

11. The parties hereto severally represent and agree that no broker or agent 
has been employed by either in connection with this agreement or the transac- 
tions contemplated hereby. 

2. Capital Transit hereby represents and warrants that, subject to the ap- 
proval of its stockholders as required by law, it has power to and is duly author- 
ized to enter into this agreement; and TCA hereby represents and warrants that 
it has power to and is duly authorized to enter into this agreement. 

13. Upon consummation of this transaction : 

(A) Notwithstanding any name or names which may appear thereon, the New 
Company shall be entitled without further compensation to Capital Transit to 
use all tokens, passes, and pads of transfers, outstanding or the property of 
Capital Transit, provided that the New Company shall comply with all obliga- 
tions occasioned thereby or arising out of or relating to such use. 

(B) New Company will cooperate with Capital Transit in the preparation and 
filing of all records, schedules, statements and reports required because of the 
discontinuance of the transit business of Capital Transit, and, for such purpose, 
without expense to Capital Transit, will furnish Capital Transit adequate facili- 
ties, equipment and employees reasonably required for such purpose. 

(C) Capital Transit shall retain ownership of all of its books, records, 
ledgers and files of every kind and nature, including but not limited to those 
pertaining and with respect to fiscal matters, corporate meetings of directors 
and stockholders, stock certificate books and transfer books, and the New 
Company shall furnish such filing cabinets, space and facilities as may be 
reasonably required for the keeping and proper storage thereof for such period 
of time as may be reasonably required. CA and the New Company, as well 
as Capital Transit, shall have access to all of said books, records, ledgers and 
files during all reasonable business hours and may, if TCA or the New Company 
so desire, make or cause to be made, for its sole use and benefit, copies thereof, 
or such parts thereof, as TCA or the New Company may desire. At its option, 
Capital Transit may, or at the request of TCA or the New Company, Capital 
Transit shall remove said corporate meeting records, stock certificate and stock 
transfer books and records to its office or offices within the District of Columbia 
without affecting the right of TCA and the New Company to such access or to 
make such copies or cause the same to be made. In the event Capital Transit 
desires to destroy, transfer or convey all or any part of said records, prior to 
any such destruction, transfer or conveyance, it shall so notify TCA and the 
New Company in writing, and upon the request of either, shall deliver the 
books and records desired to be so destroyed, transferred or conveyed to either 
said TCA or the New Company. 

14. In the event the stockholders of Capital Transit at any meeting, or ad- 
journed meeting, called for the purpose of considering the approval of the sale 
of the assets as contemplated by this agreement (although said meeting may 
be called for another or other purposes), fail to approve said sale by the 
affirmative vote of two-thirds of all of the stock outstanding and as required by 
law, then and in such event the $500,000 deposit made by TCA with Capital 
Transit, together with any title search cost incurred by TCA which it shall be 
entitled to have refunded as herein provided, shall be refunded to TCA and 
thereupon any and all liability by the parties hereto or to or by the New Com- 
pany, the one to the other or others hereunder, or otherwise, shall immediately 
cease and be at an end. 

15. Prior to the closing, Capital Transit shall return any and all funds received 
by it as deposit or deposits since June 1, 1956, in connection with offers made to 
purchase all of its assets. 

16. Any notices required to be given hereunder shall be sufficient if in writing 
and mailed, with full postage prepaid, via registered mail, and if addressed to 
TCA, shall be addressed to TCA, c/o Emil Rogers, Esquire, 570 Seventh Avenue, 
New York 18, New York; and if addressed to the New Company, one copy thereof 
shall be addressed to D.C. Transit System, Inec., c/o Emil Rogers, Esquire, 57 
Seventh Avenue, New York 18, New York, with copies to Harvey M. Spear, 
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Esquire, 60 East 42d Street, New York 16, New York, and to Colladay & Colladay, 
1331 G Street, NW., Washington 5, D.C.; and if addressed to Capital Transit, 
shall be addressed to Capital Transit Company, attention of Edmund L, Jones, 
Esquire, c/o Hogan & Hartson, 810 Colorado Building, Washington 5, D.C., 
with copies to J. A. B. Broadwater, c/o Capital Transit Company, 36th & M 
Streets, NW., Washington 7, D.C., and Joseph M. Glickstein, Esquire, P. O. 
1086, Jacksonville 1, Florida; or such other address or addresses as the re- 
spective parties hereto may hereafter, from time to time, designate in writing. 

17. (A) The term “closing date,’ hereinabove used in this agreement, shall 
mean and include, wherever the context so requires or admits, the term “closing,” 
and shall mean August 14, 1956, or any adjournment thereof, as hereinafter 
provided, at the offices of Hogan & Hartson, Colorado Building, Washington, 
D.C. at 10:00 a.m., or at such other time and place as the parties hereto shall 
agree upon in writing. 

(B) The term, “consummation of this agreement,” wherever used herein, 
shall, wherever the context so requires or admits, mean the delivery of the 
assets and properties, the delivery of the duly executed instruments required by 
this agreement to be executed and delivered by the parties hereto and the New 
Company and the delivery of the opinions of counsel required by this agreement, 
and the payment of the balance of said cash portion of the purchase price re- 
quired to be paid on the closing date. 

(C) In the event that on the closing date the New Company and TCA have 
kept and performed the terms and provisions of this agreement on their part to 
be kept and performed and are not in default hereunder, and are ready, willing, 
and able to keep and perform said terms and conditions, but, because there has 
not been enacted into law provisions substantially in the form set forth in Exhibit 
1 attached hereto and the Congress has not adjourned, or because there is in 
effect an order or decree of a court, prohibiting the consummation of this trans- 
action, then said closing date shall be adjourned, from time to time, until the 
date of the expiration of the latest permit issued pursuant to Section 21, of part 
2, of said Exhibit 1 and Capital Transit shall agree to furnish and shall furnish 
transit service on monthly permits, from time to time, as provided in said 
Section 21, and ali net profits earned as the result of the furnishing of said 
service by Capital Transit shall be retained by Capital Transit. The term, “net 
profit” shall mean net profits after income taxes, as determined by generally 
accepted accounting practices. 

(D) In the event that on the closing date, the New Company and TCA have 
kept and performed the terms and provisions of this agreement on their part to 
be kept and performed and are not in default hereunder, and are ready, willing 
and able to keep and perform said terms and conditions, and the United States 
Congress has adjourned without there being enacted into law provisions sub- 
stantially in the form set forth in Exhibit 1 attached hereto, then the $500,000.00 
deposit made by TCA with Capital Transit, together with any title search cost 
incurred by TCA which it shall be entitled to have refunded as herein provided, 
shall be refunded to TCA and this agreement shall immediately terminate and 
thereupon any and all liability by the parties hereto or to or by the New Com- 
pany, the one to the other or others hereunder, or otherwise, shall immediately 
cease and be at an end. 

18. The representations and warranties made by the respective parties to this 
agreement shall survive the consummation of this transaction, except the repre- 
sentation and warranty contained in subsection (d), paragraph 1, of this agree- 
ment. 

19. The New Company shall, from year to year, pay to the informal pensioners 
of Capital Transit shown on the schedule initialed by the parties hereto the 
amount indicated thereon, in the same manner and pursuant to the same custom 
and method as has been followed in practice by Capital Transit since the adop- 
tion and creation of said informal pension arrangements. 

20. The prompt and complete performance of each and every, all and singular, 
the terms and provisions of this agreement on the part of the New Company to be 
kept and performed is hereby irrevocably, unconditionally and without qualifi- 
cation guaranteed by TCA. Any notice of any acceptance of this guaranty by 
Capital Transit is hereby waived and Capital Transit may, at any time, or from 
time to time, extend or temporarily waive strict performance by the New Com- 
pany without affecting or releasing TCA as such guarantor. Presentment, pro- 
test, and notice of protest, as to any obligation arising hereunder, are hereby 
waived by TCA. There are no conditions or limitations to this guaranty except 
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as are herein expressly set forth and hereafter no alteration, change, or modi- 
fication hereof shall be binding and effective nnless executed in writing and 
signed by Capital Transit. The terms and provisions of this paragraph shall 
survive the consummation of this transaction. If requested, TCA shall execute 
and deliver to Capital Transit its separate guaranty embodying the foregoing in 
the form reasonably requisite for such purpose. Any provision of this paragraph 
to the contrary notwithstanding, TCA has not guaranteed and does not guaran- 
tee payment or performance by the New Company of the notes and first lien deed 
of trust to be executed by the New Company to Capital Transit hereunder. 
Executed as of the day and year first above written. 
CAPITAL TRANSIT Co., 
By J. A. B. Broapwarter, President. 
TCA INVESTING CorP., 
By O. Roy CHALK, President. 


D.C. TRANSIT SYSTEM, INC., 
Washington, D.C., June 22, 1959. 
Re H.R. 2316, H.R. 4163, H.R. 4815. 
Hon. JoHN BELL WILLIAMS, 
Subcommittee on Transportation and Aeronautics, Committee on Interstate 
and Foreign Commerce, House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN WILLIAMS: At the hearings on June 11, 1959, on H.R. 
2316, H.R. 41638, and H.R. 4815, we were requested to furnish your committee 
with our observations on the legal issues raised by the above-described bills, 
and also to furnish information about the charter and sightseeing operations 
of our predecessor, Capital Transit Co., and the legal authority under which 
that company engaged in such operations. 

Capital Transit Co. was incorporated in the District of Columbia in 1933, and 
was the result of a merger of the old Capital Traction Co. and the Washington 
Railway & Electrie Co., pursuant to an act of Congress of March 4, 1925 (43 
Stat. 1265), and a joint resolution of Congress approved January 14, 1933 (47 
Stat. 752), amended February 16, 1933 (47 Stat. 819). From the time of its 
approval by Congress in 1933 to the grant of D.C. Transit’s present franchise 
on August 15, 1956, Capital Transit Co. operated the mass transportation busi- 
ness in the District of Columbia. In addition, and as an integral part of that 
business, Capital Transit engaged in charter and sightseeing activities. As in- 
dicated at page 335 of the transcript of these hearings, revenues from such opera- 
tions approximated $250,000 per year during each of the last 3 years of Capital 
Transit’s franchise authority. In 1954, $240,750 was reported; in 1955, $213,577 
(the year of the strike) ; and in 1956 revenues amounted to $250,802. 

From its inception, Capital Transit Co. had all the authority of any validly 
existing corporation in the District of Columbia, including the right available 
to every corporation in the District to engage in the charter and sightseeing 
business. In addition, Capital Transit Co. had authority from the Interstate 
Commerce Commission to operate charter and sightseeing services under its 
certificate of public convenience and necessity, ICC Docket No. MC—75289 and 
the various subs thereunder. And not only did Capital Transit Co. have specific 
authority under its certificate of public convenience and necessity, but it also 
had the so-called incidental authority granted by section 208(c) of the Inter- 
state Commerce Act. 

From the time of its creation and franchise, D.C. Transit System, Ine. has 
continued and expanded the charter and sightseeing operations of its predecessor, 
Canvital Transit Co. D.C. Transit’s revenues for 1957 and 1958 have been 
$402,497 and $519,767, respectively. Unlike its predecessor, D.C. Transit has 
added glamor and imagination to the charter and sightseeing business, and has 
offered and sold its services to the public in a vigorous, fair, openly competitive 
manner. 

LEGAL ISSUES RAISED BY H.R. 2316, H.R. 4163, H.R. 4815 


The proponents of the pending legislation argue that H.R. 2316, H.R. 4163, 
and H.R. 4815 are constitutional, and in support of the legislation they make 
three basic arguments, namely, (1) that Transit, by reason of its fuel tax 
exemption, has an unfair advantage in the charter and sightseeing fields; (2) 
that Transit allegedly subsidizes such activities by using its mass transit profits 
to make up for alleged losses in its charter and sightseeing operations; and 
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(3) that Transit, by using its monopoly derived assets to engage in related 
competitive businesses, acts contrary to the principles of free competition, and in 
violation of the principles of the Sherman Antitrust Act. 

The fuel-tax exemption issue is shown in the record to be de minimis. The 
record shows that the tax advantage amounts to less than $300 per year for an 
individual charter and sightseeing operator having one vehicle. In any event, 
we have already agreed to waive the fuel-tax exemption for our charter and 
sightseeing operations, and have been paying the tax since July 1, 1958. Even 
the witnesses supporting H.R. 2316, H.R. 4163, and H.R. 4815 agree that the 
fuel-tax exemption is an inconsequential issue. 

The alleged subsidy issue represents a distortion of the facts. As the record 
indicates, our charter and sightseeing business is now operating at a profit 
even on the basis of accounting prescribed by the Public Utilities Commission. 
We believe the accounting system of the Commission to be unrealistic and un- 
businesslike. As the record indicates, the realistic, businesslike method of ac- 
counting, approved by Price Waterhouse & Co., would be to compute profits or 
losses by deducting from charter and sightseeing revenues those expenses which 
have been added solely as a result of charter and sightseeing operations. Sound 
business planning would regard this added cost method of accounting as the only 
sound, economical method. On the added cost basis, D.C. Transit has made a 
substantial profit in its charter and sightseeing operations this year, as the 
record of these proceedings indicates. 


FREE COMPETITION AND THE ANTITRUST LAWS 


The concern over the possible applicability of the antitrust laws to Transit’s 
activities in the charter and sightseeing fields is no doubt generated by the 
briefs submitted and statements made by Mr. Thurman Arnold, counsel for our 
competitor, Gray Lines, Inc. Our competitors are grossly in error. 


Briefly summarized, the Sherman Act and the related antitrust laws seek to 


preserve and promote competition, not to stifle or bar it. Neither the statutes 
nor the cases proscribe the entrance of new faces into competitive enterprises, 
rather, they encourage it. A reading of Mr. Arnold’s brief compels the con- 
clusion that it assumes as true the most partisan charges leveled at D.C. Transit 
by the proponents of the bills. It assumes unfair practices and then proceeds to 
garner judicial support for their curtailment. The record herein fails to support 
his predicate, and his cases are not, therefore, apropos of the present situation. 
In each of them what the courts condemned were instances of proven conduct 
and practices in restraint of trade. (Standard Sanitary Mfg. Co. v. United 
States, 226 U.S. 20, 57 L. Ed. 107, Gamco v. Providence Fruit & Produce Co., 194 
F. 2d 484, United States v. Masonite Corporation, 316 U.S. 265, 86 L. Ed. 1461, 
Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 86 L. Ed. 363, International 
Salt Co. v. United States, 332 U.S. 392, 92 L. Ed. 20, Northern P. R. Co. v. United 
States, 356 U.S. 1, 2 L. Ed. 2d 545, Transamerica Corp. v. Board of Governors, 
206 F. 2d 163, cert. denied 346 U.S. 901, United States v. DuPont De Nemours 
é Co., 353 U.S. 586, 1 L. Ed. 2d 1057, United States vy. Puliman Co., 50 F. Supp. 
123, 330 U.S. 806, and United States v. Aluminum Company of America, 148 F. 2d 
416.) Price fixing, division of markets, group boycotts, stock acquisitions with 
monopolistic intent, and tying agreements were outlawed. Nowhere have the 
courts found violations of free competition or the antitrust laws under circum- 
stances such as those which exist in the case of Transit’s operations in the 
charter and sightseeing fields. Transit does not contest the principles of free 
competition enunciated by all of the cases cited by our competitors. Transit 
espouses such principles. Transit insists, however, that the cases not be dis- 
torted out of context. 

Our competitors argue that the cases cited by them support the proposition 
that the mere use of monopoly derived assets to engage in related competitive 
businesses is a violation of the principles of free competition and the antitrust 
laws. Their cases do not support their proposition. On the contrary, their 
cases and the other cases on the subject make it clear that the use of monopoly 
derived assets to engage in related competitive businesses meither violates the 
principles of free competition, nor the antitrust laws. 

An excellent example of the legality of Transit’s operations is contained in 
the case of United States v. Inter-Island Steam Nav. Co. et al. (87 F. Supp. 
1010), a case involving facts strikingly similar to those alleged in these hearings. 
There, the defendants were an established common carrier by water, and a 
subsidiary corporation known as Hawaiian Airlines, Ltd., which operated as a 
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common carrier by air over routes substantially paralleling those of its parent 
corporation. The complaint charged violations of the Sherman Act in that de- 
fendants jointly conducted so-called all expense tours, that Inter-Island denied 
to other air carriers the privilege of making similar arrangements with it, and 
that Inter-Island persuaded and induced prospective passengers to patronize 
Hawaiian in preference to other air carriers operating in the same area, and was 
engaged in an attempt to preempt the field of air travel in the area and prevent 
future competition. The court disposed of the case with the following remarks: 

“There is nothing in the statute [Sherman Act] to prevent a corporation from 
entering a virgin field, and, through a subsidiary or otherwise, engaging in a 
pioneer enterprise. That was precisely what was done in 1929 by Inter-Island in 
the instant case. 

“The antitrust laws were enacted to promote and not to retard the economic 
growth of the Nation. 

“In a word, the Sherman Act is not an instrument of stagnation. 

“The Supreme Court repeatedly has given a clean bill of health to ‘an expan- 
sion to meet legitimate business needs.’ United States v. Paramount Pictures 
(334 U.S. 181, 174, 68 S. Ct. 915, 937, 92 L. Ed. 1260) .” 

After spelling cut the above principles of free competition, the court in the 
Inter-Island case held specifically that “Efficiency alone does not constitute 
‘unreasonable’ means of discouraging competition” (p. 1021), and in commenting 
on the use of monopoly-derived assets to engage in a related competitive business 
the Court added: 

“Does a man who builds a better mousetrap violate the Sherman Antitrust Act? 

“Plaintiff complains that ‘the organization of a subsidiary air carrier by a 
well financed and long established surface carrier would tend to preempt that 
field and to prevent future compeition between the surface Carrier and other 
air carriers.’ 

“But adequate capital and a long-time establishment in business are not 
proscribed by the Sherman Act. Just as it is not an instrument of stagnation, 
the act does not penalize business efficiency, unless it be accompanied by some 
unlawful act. No unlawful act has been yet shown in this case.” 

The briefs and arguments of our competitors cite S: preme Court opinions for 
their proposition that monopoly-derived assets cannot be used in a manner which 
restricts free competition. A careful examination of those opinions indicates 
that what the Supreme Court has condemned is the use of monopoly power to 
compel customers of the monopoly to purchase the related services of the 
monopoly. Such practices, which usually arise as the result of patents and license 
agreements, are frequently described in the antitrust cases as “tying” arrange- 
ments or agreements, and such tying agreements have been universally con- 
demned by the Supreme Court as violations of the antitrust laws. Although the 
cases on tying agreements contain broad language condemning restraints on 
competition, none of them condemn, per se, the use of monopoly-derived assets 
to engage in related competitive businesses. 

All of the cases in the field of antitrust law support the proposition that each 
set of facts must be considered separately. A review of the record in these 
hearings shows that Transit has not engaged in any act in restraint of free com- 
petition. The record shows conclusively, however, that the principal com- 
plainant, Gray Lines, Inc., is the real monopolist in the charter and sightseeing 
business in the District of Columbia, and that it engages in practices in the Dis- 
trict which are in violaton of the principles of free competition, and in viola- 
tion of the antitrust laws. This conclusion is supported by the findings of the 
Select Committee on Small Business of the House of Representatives which, 
in its report of August 20, 1958 (copy of which has been made a part of the 
record of these proceedings), at page 3, stated: 

“Gray Lines, Inc., is the largest of the sightseeing and bus chartering services 
in the District of Columbia when measured by volume of business derived from 
those services. No other operator has as far-flung asseciations and affiliations 
throughout the country. No other has as many hotels in or out of the District 
tied up by exclusive contracts. Gray Lines, Inc., alone controls almost 12,000 
hotel rooms in the District. Its nearest competitor, the D.C. Transit System, 
Inc., controls less than 1.500.” 

The above findings of the select committee were based upon the fact that of 
14,664 hotel rooms in Washington, Gray Lines controls over 10,070 of them 
under exclusive licensing agreements, some ef which are tied in by tying ogree- 
ments with national contracts between the nationwide hotel chains and the 
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national Gray Line organization. In terms of gross revenues, Gray Lines, Ine. 
is the real monopoly in the charter and sightseeing business, doing over $1,066,087 
of business in 1958, as compared with $519,767 by D.C. Transit. 


THE FENDING LEGISLATION WOULD BE UNCONSTITUTIONAL 


Our competitors support the proposed legislation with the argument that it is 
eonstitutional. It is clear from the opinions of the Supreme Court that the 
legislation, if enacted, would be unconstitutional on the grounds that it would 
impair the obligation of contract, that it would be discriminatory legislation, 
that it would represent a deprivation of property without due process of law, and 
that it would revoke rights granted to D.C. Transit under the Interstate Com- 
merce Act without the protection of the revocation procedures established by 
that act and by the Administrative Procdeure Act. 

Article I, section 10, U.S. Constitution, contains no specific provision pro- 
hibiting the Congress or the Federal Governent from impairing the obligations 
of contracts. Mr. Arnold states that to ascertain such limitaions as may exist, 
one must have recourse to the “hazy area of general principles of jurisprudence” ; 
that the doctrine has never been clearly defined. 

On the contrary, the principle yoverning the subject is far from “hazy.” The 
law is well established that except where circumstances necessitate the exercise 
by Congress of its basic constitutional powers, powers which, like the police 
power, cannot be bartered away, Congress is subject to the same limitations as 
bind the States. The Founding Fathers could not have intended otherwise. 
Continental Ill. Nat. Bank & Tr. Co. v. Chicago, R.I. & P.R. Co., 294 U.S. G48, 79 
L. Ed. 1110. In Perry vy. United States, 294 U.S. 330, 79 L. Ed. 912, the Court, 
answering an argument that the Government, relying upon a joint resolution of 
Congress, could alter the terms of a Government bond obligation, stated: 

“We do not so read the Constitution. There is a clear distinction between the 
power of the Congress to control or interdict the contracts of private parties 
when they interfere with the exercise of its constitutional authority, and the 
power of the Congress to alter or repudiate the substance of its own engagements 
when it has borrowed money under the authority which the Constitution con- 
fers. * * * To say that the Congress may withdraw or ignore that pledge is to 
assume that the Constitution contemplates a vain promise, a pledge having no 
other sanction than the pleasure and convenience of the pledgor. This Court has 
given no sanction to such a conception of the obligations of Government.” 

7 a . * * 


“When the United States, with constitutional authority, makes contracts, it has 
rights and incurs responsibilities similar to those of individuals who are parties 
to such instruments. There is no difference, said the Court in United States v. 
Bank of the Metropolis, 15 Pet. 377, 392, 10 L. Ed. 774, 779, except that the United 
States cannot be sued without its consent.” 

See also: Lynch v. United States, 292 U.S. 571, 580, 78 L. Ed. 1434, 1441; 
Union Pacific R.R. Co. v. United States, 99 U.S. 700, 25 L. Ed. 496, 501: MeShain 
v. District of Columbia, 205 PF. 2d 882; Johnson v. United States, 79 F. Supp. 208; 
Darlington, Inc. v. Federal Housing Administration, 142 F. Supp. 341, reversed 
on other grounds, 352 U.S. 977, 1 L. Ed. (2d) 363: New Orleans Gas Light Co. v. 
Louisiana Light & H.P. & Mfg. Co., et al., 115 U.S. 650, 29 L. Ed. 516; and Hep- 
burn v. Griswold, 75 U.S. 603, 19 L. Ed. 513. 

Publie Law 757, Transit’s franchise, is a contract in every sense of the term. 
In its entirety, section 6 included, it constitutes a binding commitment by Con- 
gress. 

As the testimony at the hearings indicates, the purchase by D.C. Transit of the 
assets of Capital Transit Co., and the assumption of the obligations imposed on 
D.C. Transit by the franchise were based upon the inclusion in the franchise of 
section 6. H.R. 2316, H.R. 4163, and H.R. 4815 are undisguised attempts to alter 
the terms of the franchise in an effort to eliminate competition in the charter 
and sightseeing businesses. Their effect is frontal and direct. The proposed 
legislation would deny Transit the benefit of a right specifically granted in the 
franchise, one upon which Transit relied in accepting its obligations. In so 
doing, it impairs the obligation of the franchise and is unconstitutional. 

To urge, as does Mr. Arnold, that the legislation is merely regulatory in 
nature, and a proper exercise of Congress’ inherent police power is but to inject 
confusion. The police power is a reservoir of authority available to Congress 
for use in protecting the health, morals, safety, and welfare of the people. 
Nowhere in this record is there even a vestige of evidence that these bills are 
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necessary for the promotion or protection of such ends, and the law is well 
settled that the power may not, absent compelling public necessity, be invoked to 
abrogate in whole or in part the obligations of contracts. Grand Trunk Western 
Railway Co. v. City of South Bend, et al., 227 U.S. 544, 57 L. Ed. 633, citing Walla 
Walla v. Walla Walia Water Co., 172 U.S. 17, 43 L. Ed. 348. The bulk of Mr. 
Arnold’s cases exemplify proper exercises of the police power, but it must be 
observed that in each, the Court found the action justified as necessary to protect 
the public health, morals, safety, or welfare. No such considerations are present 
in this proceeding. The issues raised in these hearings appear to narrow to a 
pasie struggle for business in the sightseeing and charter fields between Transit, 
yray Lines, Inc., and the other transit companies. As far as the public interest 
is concerned, the public has been getting better service as a result of the active 
competition of D.C. Transit than it was previously receiving. Moreover, because 
of Transit’s extensive sales program, the gross revenues of all of Transit’s com- 
petitors and of the entire charter and sightseeing industry in the District have 
increased every year since Transit began expanding its charter and sightseeing 
business in 1956. Accordingly, there is no basis here for an exercise of the police 
powers. In Railroad Company v. Husen, 95 U.S. 474, 24 L. Ed. 531, the Supreme 
Court said: 

“The police power of a State cannot obstruct foreign commerce or interstate 
commerce beyond the necessity for its exercise; and, under color of it, objects 
not within its scope cannot be secured at the expense of protection afforded by 
the Federal Constitution.” 

The breach of contract element in the proposed legislation has been recognized 
and testified to by the proponents of the legislation themselves. Congressman 
Wright Patman, one of the sponsors of the proposed legislation, has stated un- 
equivocally that if Transit were to lose its rights to the charter and sightseeing 
business, Transit would be entitled to compensation for such loss “in some 
appropriate fashion.” (See memorandum from Mr. B. H. Jacques, staff director 
of the Select Committee on Small Business of the House, to the files of that 
committee, which appears at page 187 of part II of the printed hearings of 
July 1958, a copy of which has been filed as an appendix to the record of these 
hearings. ) 

Among the proponents of H.R. 2316, H.R. 4163, and H.R. 4815 who have ap- 
peared before the subcommittee have been representatives of four common car- 
riers by bus in the greater Washington area. They are the Alexandria, Barcroft 
& Washington Transit Co. (A.B. & W.), Washington, Virginia & Maryland 
Coach Co. (W.V. & M.), W.M.A. Transit Co., and Suburban Transit Co. Each 
operate a mass transportation business in and around the District of Columbia, 
and each utilizes its mass transit resources in the conduct of charter and sight- 
seeing operation. Like D.C. Transit, they regard such activities as an integral 
part of their mass transit business. Nonetheless, the bills they support would 
arbitrarily single out D.C. Transit and deny it a right which they themselves 
would claim as indispensable to their own operations. They seek to limit com- 
petition. These bills are manifestly discriminatory in their purpose and effect, 
and amount to a deprivation of property without due process of law. Chicago, 
RI. d P. Ry. Co. v. United States, 284 U.S. 80, 76 L. Ed. 177. 

In this connection it is noted that while the 14th amendment to the Constitu- 
tion, assuring to everyone the “equal protection of the law” is not specifically 
applicable to Congress and residents of the District of Columbia, Neild v. Dis- 
trict of Columbia (110 F. 2d 246), it is well settled that the 5th amendment 
as applied to the District of Columbia implies equal protection of the law (Sims 
v. Rives, 84 F. 2d 871, Lappin v. District of Columbia, 22 App. D.C. 68) and 
that such protection means that a law must deal alike with all of a given class 
within its jurisdiction (Gulf, Colorado & Santa Fe Ry. Co. v. Ellis 165 U.S. 150, 
41 L. Ed. 666; Ohio ex rel. Lloyd v. Dollison, 194 U.S. 445, 48 L. Ed. 1062). 
Such is not the situation here. The full impact of H.R. 2316, H.R. 4163, and 
H.R. 4815 falls on only one of several mass transit operators in a single area. 
There is no justification for such a result. It is a violation of the accepted 
principles of equity embodied in the Constitution. 

In support of Transit’s position that H.R. 2316, H.R. 4163, and H.R. 4815 
are unconstitutional, the committee’s attention is directed to the memorandum 
of law of April 15, 1959, prepared by Mr. James P. Radigan, senior specialist 
in American public law, Legislative Reference Service, Library of Congress, at 
the request of Senator Morse, a copy of which has been made a part of the 
record in these proceedings. In that memorandum Mr. Radigan concludes that 
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the proposed legislation, if enacted, would violate the due process of law provi- 
sion of the fifth amendment to the Constitution. Transit concurs in the views 
expressed in Mr. Radigan’s memorandum, and to avoid duplicating its sub- 
stance, the memorandum will not be repeated here, but merely incorporated by 
reference. 

The proposed legislation is inconsistent with the revocation procedures estab- 
lished for certificates of public convenience and necessity by the Interstate Com- 
merce Act and the Administrative Procedure Act. Such statutes afford an 
opportunity for hearings with the right of examination and cross-examination 
of witnesses by the party aggrieved, and the right of judicial review of the de- 
cision. H.R. 2316, H.R. 4163, and H.R. 4815 would revoke rights Transit 
enjoys under its certificate of public convenience and necessity without per- 
mitting Transit to pursue the rights which it would have under the Interstate 
Commerce Act and the Administrative Procedure Act. 

The proposed legislation was found to be discriminatory and unconstitutional 
by the Public Utilities Commission and by the Board of Commissioners of the 
District of Columbia, both of which opposed it for reasons included above. 

For the reasons stated, and described at greater length in the hearings before 
your committee, D.C. Transit joins with the Public Utilities Commission and 
the Board of Commissioners in opposing H.R. 2316, H.R. 4163, and H.R. 4815. 

With kindest personal regards, 

Sincerely yours, 
O. Roy CHALK, President. 


(The following material was later submitted for the record :) 


WASHINGTON SIGHTSEEING OPERATORS ASSOCIATION, INC., 
Washington, D.C., June 18, 1959. 
Hon. JoHN BELL WILLIAMS, 
House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN WILLIAMS: We wish to refer to some of the statements 
made by D.C. Transit officials at the hearings on H.R. 2316. 

Mr. Flanagan stated before the House Interstate Committee, that our asso- 
ciation has increased its membership from 50 to 65 since May 12, 1958. His 
theory is that this indicates a growth in the number of sightseeing companies in 
the District of Columbia since that date. Hence, I wish to point out that none 
of the companies, who joined the association, have just started in business. 
They became members of the association because of its efforts to equalize the 
competition between D.C. Transit and the individual sightseeing operator. 

Mr. Flanagan says that Mr. Amarosa (president of our organization) was 
in error when he testified that D.C. Transit spent $335,000 for advertising and 
promotion during calendar year 1957. Yet, that is the figure used by Mr. Falk, 
chief accountant of the PUC in his testimony before the House Small Business 
Committee (hearing record, p. 108). 

Mr. Flanagan also testified that D.C. Transit employed a total of eight side 
walk salesmen “whose employment commenced in November 1957” and ended 
“in December 1957.” Yet, Mr. Paul Swan submitted the following affidavit to 
the House Small Business Committee (hearing record, p. 118) : 


“AFFIDAVIT OF PAUL A. SWAN 
“Washington, 
“District of Columbia, ss: 


“Paul A. Swan, being duly sworn, deposes and says; 

“1. My name is Paul A. Swan. I am a partner in Federal Sightseeing Tours 
and president of the Washington Sightseeing Operators Association. 

“2. I testified in the hearings before the Select Committee on Small Business 
of the House of Representatives on Monday, May 12,1958. I submit this affidavit 
in further amplification of that testimony. 

“3. I informed the committee that on April 29, a D.C. Transit sightseeing guide 
appeared for the first time in front of my office at the Commodore Hotel for the 
purpose of soliciting business for D.C. Transit. A guide was also stationed there 
on April 30 and May 5. 

“4. On May 13, the day following my testimony here, a D.C. Transit guide was 
again stationed in front of the Commodore Hotel where my business is located. 
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On May 14, two D.C. Transit guides were stationed there. The badge numbers 
of these two D.C. Transit guides are as follows: 441 and 432. 


“Paut A. SWAN. 
“Subscribed and sworn to before me this 19th day of May 1958. 
[SEAL | “HELEN H. Everett, Notary Public, 
“My commission expires October 14, 1959.” 


Mr. Flanagan has a further theory, expressed before the committee, that the 
number of sightseeing companies operating in the District of Columbia has sub- 
stantially increased since 1955. This is a misrepresentation; the increase since 
1955 is represented largely by foreign bus companies domiciled in Maryland, 
Pennsylvania, New Jersey, and other surrounding States, who operate occasional 
charter trips into the District of Columbia and who were required by the Public 
Utilities Commission to obtain local license. The trips of these operators origi- 
nate in their home territory and return to their home territory. 

According to Mr. Flanagan, there were 7 sightseeing companies in 1955 and 
18 as of May 21, 1959. These figures exclude the sightseeing companies utilizing 
limousines as a sightseeing vehicle. 

Sincerely yours, 
RAYMOND WARRENNER, Secretary. 


OFFICIAL WASHINGTON INFORMATION BUREAU, INC., 
Wilmington, Del., May 27, 1959. 


Hon. Joet T. BROYHILL, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN: As president of the Official Washington Information 
Bureau, Inc., a Delaware corporation, registered to do business as a foreign 
corporation in the State of Maryland, the District of Columbia and the Common- 
wealth of Virginia, I want to present to the Committee of Interstate and For- 
eign Commerce of the House of Representatives that D.C. Transit, Inc. is en- 
gaging in the travel agent business and calling this operation the “Welcome 
House” and have established offices with resident agents at the following places: 
Aberdeen, Md., Route 40, east of Baltimore; Front Royal, Va., on Route 522, 
north end of town, and just north of Falmouth, Va., on U.S. Route 1. 

Heralding these establishments are tremendous outdoor billboards proclaiming 
Washington information at the “Welcome House,” which is an assumed identity, 
and a resident agent operates in at least two instances (Front Royal, Va. and 
Aberdeen, Md.) from old D.C. Transit buses from which the engines have been 
removed but were towed to these locations by one of D.C. Transit mass transpor- 
tation repair-crane units. We choose to believe that the expense of this towing 
operation and the fancy decor and paint job and lettering which converted these 
old bus hulls into reception offices from which these agents operate have been 
charged off to D.C. Transit’s mass transportation expense giving them a further 
tax break, no doubt, by showing a higher operational cost than necessary as 
they provide no mass transportation at those points which are located miles 
and miles away from Washington, D.C. 

They, D.C. Transit, are duplicating in kind a service performed by our or- 
ganization which provides free information to tourists, who are Washington 
bound. We are registered as travel agents and act as such providing hotel, 
motel, and sightseeing tour information and receive compensation for these 
services. The directory service, of course, is free; maps, directions, ete. D.C. 
Transit, Ine. apparently wishing to evade the payment of a travel agent’s com- 
mission is endeavoring to invade the field and in so doing, have assumed in 
part our trade name and identity by advertising Washington information. 

Did Congress also franchise D.C. Transit, Ine. to enter into contracts with as 
many motor court managers in Virginia, Maryland or elsewhere to have them 
act as their brokers of their sightseeing tours and paid to these agents a com- 
mission of 30 to 50 percent of the total price of the tour ticket. D.C. Transit, 
Inc. charges a 10 percent rakeoff for acting as agents for hotels and motels plus 
using this directory service to obtain concessions in these places. This 10 per- 
cent paid to D.C. Transit, Inc. by hotels and motels, is divided 50-50 by its 
travel agents as a part of his pay. 
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D.C. Transit, Inc. uses regular mass transportation buses to pick up special 
sightseeing and charter business which requires a more expensive license, a 
couple of hundred dollars more for each unit annually. They, of course, have 
a few so fully licensed to handle sightseeing and charter work but when the 
need arises, D.C. Transit, Inc., often dispatches units licensed to handle mass 
transportation only. Such licenses are issued at a much, much more lower rate 
than sightseeing and charter coaches are required to carry by competitive 
companies. 

We have recently entered into direct and competitive bidding with Mr. Chalk’s 
D.C. Transit, Inc. to hold long and established leaseholds or be forced to vacate 
therefrom because of higher rentals bid by his firm in their endeavor to enter 
into the Washington information bureau business at well established business 
locations that we have pioneered and enjoyed for several years. 

I wonder if the committee is aware that other sightseeing companies operating 
in Virginia are subjected to a gross receipts tax in Virginia which I doubt 
seriously D.C. Transit, Inc., is paying. This gross receipts not only includes 
receipts for mileage traveled in Virginia but also the mileage traveled in the 
District of Columbia by all buses and units. There is also a motor fuel road 
tax in the State of Virginia applied to each of us at the rate of 6 cents per 
gallon based on mileage traveled in Virginia and I question whether D.C. Transit, 
Ine., has been paying this Virginia motor fuel road tax. This tax, as I gather, 
is a special road use tax preventing commercial operations such as these from 
purchasing their entire amount of gasoline elsewhere and wearing out the roads 
of Virginia free. Also I question the right of Congress to invalidate the tax 
revenue laws of the Commonwealth of Virginia to the benefit of one individual 
or another unless the State of Virginia ratifies such an act, and I doubt that 
the State of Virginia has ratified this tax concession made to Mr. O. Roy Chalk’s 
operations in the District of Columbia. 

Hope this will be an aid in correcting this situation. If we can be of further 
assistance, please notify us and keep us informed of proceedings. 

Sincerely, 
ArcHie B. Davis, President. 


A.B. & W. Transit Co., 
Alexandria, Va., June 18, 1959. 

Hon. JoHN BELL WILLIAMS, 

Chairman, Subcommittee on Transportation and Aeronautics of the Committee 
on Interstate and Foreign Commerce, House Office Building, Washing- 
ton, D.C. 

DEAR CONGRESSMAN WILLIAMS: I have been informed that in testimony before 
your subcommittee Mr. O. Roy Chalk, president of the D.C. Transit System, 
placed into the record the gross revenue figures of this company for the years 
1955 and 1958. 

As you can well appreciate, quoting gross figures on revenue of a transit 
company, without qualifying them them as to the fare level and changes in 
operating areas and conditions at the compared times, is meaningless. Also, 
quoting gross revenue figures could not possibly have any bearing on the matter 
about which Mr. Chalk was testifying. 

For the information of your subcommittee, I hereby submit the revenue figures 
for my company, for the years in question, broken down as required by the 
Interstate Commerce Commission: 














| 1955 1958 
TUNIS ee eee os ee $2, 908, 249 $3, 185, 218 
ee nk Sinead aii baeedawenbreudnoeen 210, 157 164, 915 
i i ee era eanahadienewaase 81 | 127 
ee IR od cc cinch ddastisihthen dob bacimebteondaddovokeecabs 11, 680 11, 752 


Mt n45 see ppbnnonebatians tee Kniss i papoke ty ail <eeispens con ene 3, 130, 167 | 3, 361, 512 
! 





Any further information that you may desire will be furnished promptly 
upon request. 
Respectfully submitted. 


R. T. MITCHELL, 
Executive Vice President. 
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AtzR TRANSPORT, INC., 
NATIONAL AIRPORT, 
Washington, D.C., June 17, 1959. 
Hon. JoHN BELL WILLIAMS, 
Chairman, Transportation Subcommittee, 
Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN: I should like to call your attention to the enclosed re- 
port from a private investigative agency employed by me to determine what 
D.C. Transit System is doing in the way of carrying passengers from Wash- 
ington, D.C., to Friendship Airport. 

In recent hearings on H.R. 2316, H.R. 4815, and H.R. 4163, there was a col- 
loquy between Congressman Friedel, of Maryland, of your committee, and Mr. 
Chalk, commencing at page 584 and running through page 588. At page 586, in 
answer to a question by Mr. Friedel, Mr. Chalk stated : 

“T think I would like to clear that up once and for all. We are not presently 
operating any regular service between the District of Columbia and Friend- 
ship Airport. If we were requested on call by anyone, including yourself, 
to operate, and if it were legally permissible we would be delighted to do so, 
but we are not presently engaged in any regular service to Friendship Air- 
port.” ; . 

At page 587 Mr. Friedel, after reading from portions of a letter which I had 
sent to the committee, stated in pertinent part: 

“In using the D.C. Transit System, you are using the assets, if you intend 
to keep it up—you say you are not—it will drive this man out of business. 
He was there when he had very little passenger service. Now we have jet 
passenger service picking up and you are coming in when everything is rosy 
and hitting that man. The point is the franchise was given to you to run mass 
transportation. Is it fair competition that the D.C. Transit Co. use its assets 
to go into that business at Friendship Airport?’ 

To this question Mr. Chalk replied, in pertinent part: 

“As of this moment, I am doing nothing along the lines that you have sug- 
gested, sir. I am not operating to Friendship, and so on.” 

Now I recognize that earlier in Mr. Chalk’s testimony he differentiated be 
tween regular service and requested service. However, in answer to the ques- 
tion by Mr. Friedel at page 587 where he said, “The point is the franchise 
was given to you to run mass transportation—lIs it fair competition that the 
D.C. Transit Co. use its assets to go into that business at Friendship Airport?’— 
Mr. Chalk said, as I have quoted above, “As of this moment, I am doing nothing 
along the lines that you have suggested, sir. I am not operating to Friendship, 
and so on.” 

It certainly seems to me that this is at best a misleading answer in the light 
of the report which I am enclosing. You will even notice in the report that 
the driver, after delivering the passenger to Friendship, actively solicited further 
business from the passenger by giving him a card with the D.C. Transit number 
on it. 

It certainly seems to me that this type of aggressive solicitation and service 
at a cutrate price of $2, on which neither D.C. Transit nor anyone else could 
operate profitably, is a deliberate attempt to divert traffic from my company 
and from Airline Limousine, Inc., of which Mr. Theodore Graff is president, 
which carries passengers from Friendship to Washington. 

I believe this is a splendid illustration of the necessity for legislation in the 
nature of H.R. 2316, H.R. 4815, and H.R. 4163, on which your committee has 
been holding hearings. Without such legislation D.C. Transit will be enabled 
to syphon off, at a loss, a sufficient number of passengers to and from Friendship 
Airport to turn my otherwise profitable operation to Friendship into a losing 
business. Such a result would not be good for the mass transportation riders 
in the District of Columbia, for the financial health of D.C, Transit, for the 
airline passengers to and from Friendship Airport, for my company, Airport 
Transport, Inc., or for Mr. Theodore Graff’s company, Airline Limousine, Ine. 

I would appreciate it if you would make this letter a part of the hearing 
record, and I would also appreciate getting any reaction which you might have 
to it. 

Respectfully submitted. 





Moe LERNER, President. 
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NATIONAL DETECTIVE AGENCIES, INC., 
Washington, D.C. 
CONFIDENTIAL REPORT 


Client: Airport Transport, Inc., Washington National Airport, Washington, D.C. 
Subject: D.C. Transit Transportation to Friendship Airport. 

Investigation: Special check as requested by client. 

Date: Tuesday, June 16, 1959. 

Since telephone arrangement was made with D.C. Transit for limo travel to 
Friendship Airport, I reached the point of departure. The Raleigh Hotel at 
3:40 p.m. 

Entering the Raleigh lobby from the 12th Street side, it was immediately 
noted, by large signs, that D.C. Transit Co. occupied the right-hand quarter of 
the lobby for their tour and limo charter trips. Their area was well and com- 
fortably furnished and had four information desks, with three clerks on duty at 
the time. 

As I walked up two clerks were giving telephone information and the third 
quickly came to me inquiring if he could be of help. I told him of my reserva- 
tion and that I had been told I’d be picked up there. He asked my name and 
I gave him Col. Robert R. Stevens, as had been told the reservation clerk. Two 
quick calls, one to Brooklyn Terminal and the other to Georgetown, affirmed 
the reservation for 4 p.m. I was directed to a comfortable chair for the short 
wait. 

This young clerk, Mr. Moreland, was alert, capable, and noticeably courteous 
and pleasant. When I told him I had neglected to ask the fare, he responded, 
“Two dollars from here but you may be picked up anywhere in the city for an 
additional $1.” 

At 3:56 p.m., a uniformed driver entered and Mr. Moreland pointed me out— 
saying to me, “Colonel, your limo is here, have a nice trip.” The driver im- 
mediately escorted me to the seven-passenger Cadillae limo parked at the hotel 
entrance and opened the rear door for me. There was a uniformed driver 
already in the driver’s seat, who greeted me and said, “We needn’t delay for 
if you are Colonel Stevens, you are my only passenger.” We departed at 3:58 
p.m. 

The route traveled was 12th Street to Rhode Island Avenue, right on South 
Dakota to freeway and to my comment on heavy traffic—pity of the loss of the 
large trees undergoing removal on Rhode Island Avenue, the driver told me he 
was given latitude in route—he sometimes went New York Avenue but it was 
torn up and he preferred the route we were taking. 

Like Mr. Moreland, the driver abont 54 or 55, grey hair, mildly ruddy com- 
plexion, wore glasses and weighed about 140 pounds, was very affable and a 
splendid operator, who observed all traffic regulations, used directional signals 
and never once exceeded the marked speed limits. His vehicle evidenced best of 
care and cleanliness, leading me to believe he had just had it washed and lubri- 
cated. 

Since I was the only passenger, conversation fell easy and the driver also 
explained that upon my return I could be delivered to any District of Columbia 
address for the additional $1. The same as I might have been picked up at any 
point other than the Raleigh Hotel. 

He said since the airport service had been of but short duration there weren’t 
a great many calls or passengers but he was sure it would grow extensively. 
In fact, he said, he had met a TWA, 3 p.m. flight today at Friendship and had, 
like with me, but one passenger, a man who was so pleased with the service he 
intended using it regularly. Compared its style with the “dirty old bus” that 
brought him to the District of Columbia from Friendship, several days ago. 

The driver admitted the present operational cost is greater than the income, 
but repeated “He” is willing to stand that, feeling confident it is warrantable. 
Also said their sightseeing and special charter limo services are so extensive 
that “He” is having five large, new air-conditioned buses with toilet facilities 
delivered next week. And that 10 or 12 new Cadillac limos are on order for July 
delivery. 

These Cadillacs are to be put on a 5-hour scheduled run from the District of 
Columbia to New York City. They are to be specially fitted for such trips and 
among the refinements will be electric shaver outlets. 

On the subject of Chantilly, the driver expressed confidence “He” would get it, 
although no definite information was presently available. The driver used “He” 
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so frequently, I asked him who he referred to as “He.” I was told the boss and 
owner, O. Roy Chalk, and proceeded to give me his known history and it must 
be said Mr. Chalk certainly commands the loyalty and respect, even to admira- 
tion of all his employees, I have contacted. 

During the ride, I also learned that the driver that escorted me from the 
Raleigh lobby, was a standby between the Raleigh and D.C. bureau at 1125 
Pennsylvania Avenue—as he got a trip or call, he was replaced by another 
driver, to replace him as the standby—this of course to facilitate service on 
limo service. 

It was confirmed that special Friendship calls are not frequent, although some 
days, like holidays and weekends, they sometimes have fair loads of four to 
six passengers to some flights. The driver had returned from the 3 p.m. flight 
of TWA empty. He told me there was no set rule for pickup to the District 
of Columbia and that he might, or might not see if he could secure a passenger 
for the return trip after I got off. Added, that he probably wouldn’t since he 
would be off duty as soon as he got back to the District of Columbia. 

We reached Friendship Terminal at 4:50 p.m., and the response to my fare- 
cost inquiry was $2 which I paid, adding a 50 cent tip and my thanks for a 
pleasant trip. Thanking me, the driver gave me his card (attached) and sug- 
gested that I call and ask for him, either from Friendship or the District of 
Columbia. To my expressed surprise that he would come to Friendship for me, 
I was told “Sure, anytime.” 

It proved erroneous that I departed from my instructions to go right to the 
lower level of the airport. Upon my arrival, in that when I reached Mr. Graft 
at 5:05 p.m., my possible ride was lost. I had delayed those 15 minutes for 
the triple purpose of giving the District of Columbia driver a chance to depart 
without seeing me securing a return District of Columbia trip, to have a cup 
of coffee while making notes of my information. 

Mr. Graft was gracious about my delay, told me had sent 52 passengers on 
2 new buses to the District of Columbia. So obviously the passenger for TWA 
that the D.C. Transit driver related the bus service story wasn’t referring to 
these. I had asked the D.C. driver who would have given that service he dis- 
claimed knowledge. 

Through Mr. Graft’s arrangement with a limo to Baltimore, I was taken there 
without cost and reached the Trailway Terminal minutes before departure time 
for the District of Columbia, at 6 p.m. That fare was $1.60 and via a new air- 
conditioned bus S—-617 with a placard advising passengers that J. T. Baker was 
our host. We reached the District of Columbia Trailway Terminal at 6:55 p.m. 


RopBerRT L. PEACOCK, 


AIRPORT TKANSPORT, INC., 
NATIONAL AIRPORT, 


Washington, D.C., June 23, 1959. 
Hon. JOHN BELL WILLIAMS, 


House Interstate and Foreign Commerce Committec, House of Representatives, 
Washington, D.C. 
DEAR CONGRESSMAN WILLIAMS: I thought you might find the attached of 
interest. 
Sincerely yours, 
Mor LERNER. 
DEFINITION OF MASS TRANSPORTATION 


Regular route, scheduled transportation operated on an individual fare basis 
within the District of Columbia metropolitan area, and pursuant to authority 


issued by the ICC or a public utilities commission of the District, Maryland, 
or Virginia. 


Moret Tours, 


Alexandria, Va., June 18, 1959. 
Hon. Jonn BELL WILLIAMS, 


House Interstate and Foreign Commerce Committee, House of Representatives, 
Washington, D.C. 
DEAR CONGRESSMAN WILLIAMS: I understand that Mr. Chalk has spent a 


great deal of time before your committee emphasizing how much he wants to 
help the little fellow. 
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This is how Mr. Chalk helps the little man. On June 8, 9, and 10, I lost to 
D.C. Transit my sightseeing concessions at the following motels: Brookside 
Motel, Harry Smith Motel, Ford Motor Court, Mount Vee Motel, Airport Motel, 
and the Colonial Motel. This is in addition to losing the Wagon Wheel Motel 
within the last month to D.C. Transit. All this took place only a week after 
Mr. Chalk told your committee what a kind man he is and implored the mem- 
bers to look after the little fellows. 

All of these motels are in Virginia, some of them 8 to 15 miles from the Dis- 
trict of Columbia. Thus, D.C. Transit, a subsidized monopoly in the District of 
Columbia, has used its power to knock out a businessman outside of the District 
of Columbia. 

It has taken me 4 years to build the business which I have now lost to D.C. 
Transit. During 1958, my revenue from the seven concessions was $15,000, 
which was approximately 85 percent of my total business. 

Obviously, Mr. Chalk’s deeds are not consistent with his words, and he is de- 
liberately trying to mislead your committee. 

I would appreciate it if you would include this letter in the record of your 
hearings on H.R. 2316. 

Very truly yours, 
ARCHIE MILLING, President. 


EASTERN EXECUTIVE COUNCIL OF AMALGAMATED DIVISIONS, 
Blandensburg, Md., June 20, 1959. 
Re H.R. 4815 and companion bills. 


Hon. JOHN BELL WILLIAMS, 
House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


Dear Sir: The eastern executive council of the Amalgamated Association 
of Street, Electric Railway & Motor Coach Employees of America—represent- 
ing more than 5,000 employees of Eastern Greyhound Lines in 12 local divisions 
covering 17 different States—strongly recommends approval by your committee 
of the above-referenced bills. 

The need for this legislation arises from the invasion of competitive industries 
by D.C. Transit. In the first instance, the accelerated activity of D.C. 
Transit to promote charter and sightseeing business in competition with other 
earriers long in this field has seriously affected the latters’ ability to favorably 
compete. It will ultimately result in forcing the other operators out of busi- 
ness. This activity has been felt and will continue to be felt by members of our 
union in loss of work. 

Also, D.C. Transit is attempting to invade the intercity travel field by pro- 
moting limousine service between Washington, D.C., and New York City, as well 
as between Washington, D.C., and Chantilly Airport. The proposed service be- 
tween Washington, D.C., and New York City has already been approved by an 
ICC examiner. If the Commission approves D.C. Transit’s applications, it 
would have a disastrous effect on our members. With increased volume, there is 
no question that D.C. Transit will seek authority to operate buses, as opposed to 
limousines, in direct competition to Greyhound and others. 

We believe that the antitrust laws express a policy formulated by the Con- 
gress. When the Congress accepted the policy incorporated in these acts, it 
voted in favor of the preservation of a competitive enterprise system. There- 
fore, it seems to us that H.R. 4815 affords the Members of the 86th Congress an 
opportunity to strike a hard blow for the competitive enterprise system. 

To sum up, in this situation there are insufficient counterbalancing benefits 
to offset the substantial lessening of competition which will inevitably result 
from the activities of D.C. Transit. 

We would appreciate having this letter made part of the record of hearings on 
H.R. 4815 and companion bills. 

Yours very truly, 


Epear M. HUMMEL, Secretary. 
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AIRLINE GROUND TRANSPORTATION ASSOCIATION, INC., 
New York, N.Y., June 16, 1959. 
Congressman JOHN BELL WILLIAMS, 
Chairman, House of Representatives, 
Interstate and Foreign Commerce Committee, 
Washington, D.C. 


DEAR CONGRESSMAN WILLIAMS: It is my understanding, on Thursday, June 11, 
an allegation was made by Mr. Harvey M. Spear, New York attorney for Mr. O. 
Roy Chalk, during the hearing by your committee, concerning the activities of 
the D.C. Transit System. This allegation attempted to create an impression 
that I had deliberately deluded your committee and had misrepresented certain 
facts. The specific allegation was that I was in fact not the executive secretary 
and general manager of the Airline Ground Transportation Association, but in 
reality was regional vice president, sales, eastern division of Gray Line Sight- 
seeing Co. Associated. 

The fact is that I am an independent transportation consultant specializing in 
sales and public relations problems. I will represent any and all transportation 
firms, in so long as there is not a conflict in interests, who wish to avail them- 
selves of the services of my staff and myself. In addition to the AGTA and 
Gray Line, I also represent Hawaiian Airlines Ltd., Cathay Pacific Airways Ltd., 
California Parlor Car Tours (a division of Western Greyhound Corp.), as out- 
lined on the attached letterheads. I also serve as president of Allied Freight 
Distributors, Inc. and on the board of directors of several other companies. 

My reason for appearing before your committee as executive secretary and 
general manager of Airline Ground Transportation Association is that this was 
the only organization with which I am associated who requested that I make 
such an appearance before your committee. I was not requested by the Gray 
Line of Washington or any other organization to appear in Washington, D.C. 

Actually, I was quite amazed by Mr. Spear’s attitude and statements made 
before your committee. I was unaware that it was necessary for professional 
men to disclose the names of all of their clients when appearing before any 
committee such as yours. Certainly I did not anticipate, nor expect, Mr. Spear to 
disclose the names of all of his clients. 

Insofar as the Airline Ground Transportation Association, Inc. or myself vio- 
lating any of the rules and regulations regarding lobbying, second allegation by 
Mr. Spear, I would have you know that my activities in this instance have been 
confined specifically to the D.C. Transit matter and took the form of writing 
letters and appearing before your committee. I would like you to know how 
much I appreciated the invitation from you to testify. I would also like you to 
know that the letters written and the testimony presented by me represents the 
views and thoughts of this association. 

Very truly yours, 


HERBERT J. DEGRAFF, 
Ezvecutive Secretary and General Manager. 


Whereupon, at 3 :25 p.m. the hearing was adjourned. 
; > d 
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